TO: Becky Stretch, Assistant Consultant

FROM: David Oldham, M.A., 3L Law Student
SUBJECT: Recommendation to Amend but not Delete Interpretations 402-1 and 402-2

DATE: November 28, 2008
Dear Ms. Stretch:

I am a third year law student at Drexel University Earle Mack School of Law. I recently met with the dean of my school, Roger Dennis, to discuss the deletions of Interpretations 402-1 and 402-2 as proposed by the ABA. From this meeting, Dean Dennis recommended I submit this letter which explains why I believe Interpretations 402-1 and 402-2 should be amended but not deleted. The consequences of deleting these interpretations would negatively impact students, faculty, law schools and potentially the ABA. Furthermore, the Standards Review Committee has employed faulty reasoning for supporting its proposal.

The Rationale behind the Proposal to Delete These Interpretations is Faulty
The Standards Review Committee has committed a logical fallacy in supporting its proposal to delete these interpretations. It claimed that “no law schools reported ratios high enough to create a presumption of non-compliance under Interpretation 402-2 (30:1 or more), and 180 law schools reported ratios low enough to be considered presumptively compliant (20:1 or lower).”
 Yet the Committee stated that these interpretations were originally adopted “to move schools away from extremely large ratios and enormous class sizes.”
 The Committee has essentially stated “Schools had extremely large ratios so these interpretations were adopted. Schools do not have extremely large ratios anymore; therefore the interpretations are no longer needed.” This is the fallacy of denying the antecedent. According to the Ockham’s razor principle, the simplest and most probable inference to draw is that there is no longer a problem of extremely large ratios because these Interpretations are in effect.

The Current Interpretations Are Not Arbitrary
The argument against these interpretations on the basis that their presumptions are arbitrary is insufficient to merit their deletion: “the current formula is based on somewhat arbitrary assumptions concerning the value of different teaching resources.”
 The current interpretations already provide for exceptions in both 402-1(1)(B) which states “…In exceptional cases, a school may seek to demonstrate to site evaluation teams and the Accreditation Committee that these proportional weights should be changed to weigh contributions of individual teachers”
 and 402-2(3) which states the following:

…to rebut the presumption created by a ratio of 30:1 or greater, the examination will take into account the effects of all teaching resources on the school’s educational program, including such matters as quality of teaching, class size, availability of small group classes and seminars, student/faculty contact, examinations and grading, scholarly contributions, public service, discharge of governance responsibilities, and the ability of the law school to carry out its announced mission.”
 

The arbitrariness of the chosen formulas is therefore mitigated by the ability of the visiting committee to consider these ancillary factors to overcome a presumption of compliance or non-compliance.

Effect on Law Schools
Perhaps most significant to law schools is that these interpretations currently support requests for full-time faculty authorized by their parent institutions. Without these interpretations a university could deny law schools money for hiring additional full-time faculty. Currently law schools can utilize these interpretations because the law school needs to satisfy these ratios to maintain their accreditation status. 

Effect on Students

The Committee stated that the student-to-faculty ratio is not relevant consumer information; however, the ABA’s accrediting of an institution is very relevant consumer information in itself. Prospective students rely upon the ABA to set and enforce the quality assurance standards with which institutions must comply. Requiring a range of acceptable student-to-faculty ratios is essential to assessing the quality of an institution. If a student were to rely upon the accreditation granted to an institution by the ABA, they may be disappointed to discover a ratio of students to faculty so high that their educational experience is compromised. While the Committee states that there are subjective factors the Accreditation Committee may evaluate to determine the sufficiency of faculty, this would be more burdensome than maintaining the current ratio presumptions.
If Interpretations 402-1 and 402-2 are deleted, schools may try to save money by decreasing their number of full-time faculty and increasing student admissions. The educational experience of students would consequently suffer. For example, the more students in a classroom, the less opportunity there is for each student to participate in class discussion. 

Most troubling from the law student perspective is the Committee’s recommendation that: “Standard 402(a) could be eliminated.” This would remove the school’s obligation to employ full-time faculty. The benefits of employing full-time faculty include the following:

· Interpersonal interaction between students and faculty

· Long-term mentoring across three years of law school

· Students working with faculty on research

· Long-term mentoring that extends beyond the law school experience

· Full-time faculty have research obligations which contribute to the profession and society at large

· Faculty research improves the reputation of a school

Without full-time faculty, law school would become a place where students may never build meaningful relationships with their teachers. Students may not acquire a meaningful mentor and may consequently make inappropriate ethical, legal and professional decisions as lawyers. Classes would quite possibly become places where teachers lecture and students do not have the opportunity for meaningful classroom participation or interaction with their teachers or peers. The Socratic method would certainly fall by the wayside and students would consequently miss out on learning how to think critically for themselves. 

Effect on ABA

One of the supporting reasons for deleting these Interpretations proffered by the Committee is that the Questionnaire Committee “continually finds new loopholes that some schools have chosen to exploit to try to improve their ratio, driven by the desire to improve their rankings.”
 If the ABA has discovered schools exploiting loopholes, deleting the one set of Interpretations that require a presumptive ratio seems to replace a loophole with the eye of a hurricane. Rather than submit to the poor ethics of select school administrators, the ABA should close the loopholes and more strictly enforce its standards to properly assure quality education.

If the Accreditation Committee cannot rely upon ratio presumptions, there may be a perception among law schools that there is less fairness and consistency in accreditation decisions because the determination of faculty sufficiency will become too subjective. This will create increased challenges to accreditation decisions which will mitigate any benefit of efficiency achieved by not having to enforce the current, complicated interpretations.

Using a cost-benefit analysis the Committee has stated that “the costs [of Interpretations 402-1 and 402-2] are considerable” and “the burden of producing a student-faculty ratio is considerable.”
 While the current calculations may be somewhat arbitrary and convoluted, these Interpretations may simply be amended to make them more straightforward. This decision would be preferable to throwing the baby out with the proverbial bathwater. Furthermore, whatever the burden or cost is to the ABA and schools of producing, enforcing and complying with these ratio presumptions, it is the cost of doing business and becoming accredited. Accreditation is not just a semi-regular practice of self-reporting to the ABA and hosting a visiting committee. Instead, when a school decides to become ABA-accreditated, it is volunteering to use ABA standards and interpretations to guide the management of their school for the benefit of their students, faculty and staff, and ultimately the profession. Such guidance rightfully includes the faculty hiring process, for a school is only as good as the people who comprise it, both in quality and quantity.

In the absence of Interpretations 402-1 and 402-2, law schools would be left without sufficient guidance for their hiring practices, program design and how to assure that they will satisfy ABA accreditors. There would be situations in which a law school would believe in good faith that it is operating in compliance with Standard 402 only to learn upon site visitation that the Accreditation Committee disagrees due to its evaluation of subjective criteria.
Recommended Amendment

A simple amendment to these Interpretations would be to delete the current percentages stated for full-time and various part-time faculty. In their stead the Interpretation could set a threshold that full-time faculty have to teach a minimum number of credits each year or be counted as part-time faculty. There could be an exception to allow for the specific cases of sabbaticals and medical absences.

For these foregoing reasons, it is recommended that the ABA amend Interpretations 402-1 and 402-2 to simplify them. They should not, however, be eliminated.

Respectfully submitted,

David Oldham, M.A., 3L Student
Drexel University, Earle Mack School of Law
� ABA Standards Review Committee. (August 2008). “Explanation of Deletion of Interpretations 402-1 and 402-2.” Available at http://www.abanet.org/legaled/standards/noticeandcomment/%2044306_%201.DOC (last visited October 9, 2008).
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