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I am writing to comment on the Proposed Deletion of Interpretations 402-1 and 402-2.  My comments are personal and based on my own experience as a faculty member and administrator, since I have not requested that our faculty or dean approve them.
While the attempt to reduce the amount of complex reporting that the ABA requires of law schools is certainly laudable, I believe that elimination of the faculty-student ratio altogether is not a sound solution to this problem.  However, I do believe that the reporting of this ratio can be significantly simplified, with perhaps some loss of precision, but with a standard that is easy to follow and maintains the integrity of the purpose of reporting.

The faculty-student ratio rule ensures that law school tuition goes to the central mission of the law school, which is teaching and mentoring students.  Without such a ratio, it is difficult for law schools in university settings to point to anything objective that suggests that its teaching faculty is not sufficiently robust to carry out its academic mission.  

A good faculty-student ratio is necessary for three purposes:  first, it ensures that the faculty itself can be sufficiently diverse to mentor the wide variety of students and alumni whom we would hope to attract to any law school.  Reducing that ratio necessarily reduces the number and variety of faculty we can hire at tuition-driven law schools, which are most of the law schools in the U.S.  

Second, a poor faculty-student ratio reduces the options for offering the variety of courses that a law school should offer, at least through its full-time faculty, if it is going to be a serious institution of higher learning and public policy development, and not just a trade school.   A small faculty size necessitates a focus on bar courses to the neglect of specializations and interdisciplinary courses, unless schools are going to offer only one section of a bar class each year, with the resulting effects on the size of bar classes that I will address.  The alternative options to ensure a diverse curriculum are not good either.  Law schools can offer all of their specialty and seminar courses through adjnncts, which cuts off full-time faculty from developing expertise and scholarship in their areas of interest.  Or, law schools can increasingly turn to adjuncts to teach bar courses, which sometimes is necessary but not a good solution for most schools at most times.
This spotlights the third problem with eliminating any required faculty-student ratio:   it provides universities and even law schools with incentives to create large classes in the core and bar courses, very courses that many of our law students need to learn extremely well.  These are courses where the additional out-of-class support and assignments, and innovative teaching methodology, that full-time faculty can give their attention to is much needed.  Most adjuncts simply cannot spare the time to provide this support or develop these methodologies.   Small class sizes are needed at many schools to ensure that students are adequately pressed to hone their skills as lawyers; and this has never been more true than in the past few years, as increasing numbers of students come to law school with deficient undergraduate educations.  

The chief argument for elimination of these standards is that other ABA rules will ensure that these and other concerns about educational quality will be met.  Many of these standards are, however, relatively more abstract, less clear and more open to interpretation than the cut-and-dried faculty-student ratio standard.  For a university that has many competing constituencies and interests, elimination of this ratio will tempt the university to withhold law school tuition for its other needs until close to its site inspection, which is the main time when universities are really called to account for violations of the more complex ABA standards that are open to interpretation.  After all, there is always the argument that the university was, in good faith, attempting to comply with the less objective standards.  The same is not true if there is one clear, measurable objective standard that law schools can cite to their university year after year as a threshold below which they cannot go and still meet their accreditation obligations.
Some have also argued that external reviewers, such as U.S. News, will be able to ensure that the faculty-student ratio concern will continue to be important, because schools attempting to distinguish themselves will focus on that ratio without ABA rules.  However, without a single objective and enforceable standard, what schools report as their faculty-student ratios will be meaningless since it will be based on whatever the school (or U.S. News or the other external reviewer) chooses to measure.  Even if U.S. News were to ask a particular school to report by certain criteria, there is nothing to hold that school directly and regularly accountable for “creative accounting” or misrepresesentations unless they are blatant.  Consumer lawsuits are unlikely.  Only the ABA can really do that.  Consumers will have little way to compare one school’s report of its ratio to another’s without doing extensive research and asking lots of questions. 

Finally, there are ways to obviate the complexity of this standard that may be somewhat less precise but will allow for a clear, objective standard that should be easy to quantify for all schools.  Here are alternatives I thought of, but I am sure that there are others that legal educators with more experience doing these reports might devise, including the original standard described in the memo.
STANDARD:  Eliminate three standards of 402-2 (presumptively complying, presumptively non-complying and “we’ll check you out”) in favor of one standard of compliance, perhaps somewhere in between the two presumptive standards, such as 25:1 or 24:1.  (I would select a standard that most law schools are already complying with so as not to force vast numbers of schools to re-align their resources.)   Schools that are out of compliance with that single standard on the numbers can still demonstrate that they meet the purpose of the standard through consideration of the factors currently described in 402-2(3).  Schools that do better than the standard can brag about their numbers to U.S. News and their applicants.
COUNTING STUDENTS: 

Make the current standard comply with the ABA rule on working.  A student with 13 or more class hours per week/credits per semester is 1.0.  A student with 12 or less class hours is .66 (or .6 or .7 if easier for bookkeeping)  This will not be as precise as it will potentially skew the ratio for students who are taking, say, 8 or less hours.  However, there are very few students who are taking such reduced loads because it takes them so long to finish law school.  What is sacrificed in precision is gained in simplicity.  This will also help schools clarify with students the difference between the two statuses.
COUNTING FACULTY:  

Alternative one (the simplest):  Count the number of courses (2 credits or more)  a law school offers each year, divide it by four to represent the number of faculty a law school has, and compare that to the student body.  This will be somewhat unrepresentative of  the actual faculty-student ratio at schools where faculty are teaching more than four courses per year and it will not distinguish between full-time and part-time faculty, but it is easy and it identifies how many actual persons there are to teach the courses available to the students in the student body.  It does not solve the problem of class sizes at the first year and bar levels, but it does not penalize schools that have their administrators teaching.  If there are problems there, they can be addressed through the other standards.
Alternative two:  

Step 1: Count all faculty who are full-time employees of the law school, visitors with tenure-track equivalency, tenured or tenure-track and 405(e) faculty as 1.0 so long as they are teaching a minimum of 2 (or more rigorously 3) courses in during the school year, summer school and non-semester periods excluded.   Faculty on full sabbatical for one semester count as .5; faculty on full sabbatical for one year do not count.  Tenure-track, tenured or 405(e) faculty who permitted to be on part-time status (such as for child care reasons), are counted according to the way their law school contract counts them.
This gives an incentive to schools to convert positions to 405(e), and it does not penalize schools that have faculty also serving in limited administrative roles, such as directors of centers and such.   It also does not penalize schools that use adjuncts because of their teaching mission.   Although these faculty may teach fewer courses, most of them are very involved with students in other ways, as academic and professional advisors, and no school would be penalized for identifying a faculty member as an official administrator rather than having them serve unofficial administrative duties as many do now.  It would also encourage law schools to keep their faculty in the classroom most of the time rather than proliferating faculty administrative positions, while recognizing that many schools need for their faculty to do some administrative work in special programs and concentrations.

Step 2:   Count all other courses not taught by instructors in Step 1, divide by 4 to create 1.0 FTE.  Phrased another way, count all other instructors as .25 for each course that they teach. This gives credit to schools for other teaching faculty they have at a ratio which generally reflects the number of courses a full-time faculty member would be teaching.  

In summary, the faculty-student ratio provides important benefits to law schools affiliated with universities with competing resource demands.  There are a number of ways to simplify the ratio that will sacrifice some precision but will still permit an objective, comparable measure of a school’s instructional resources. A simpler ratio will also be clearer to consumers, assuming it is required to be available to the public, so they compare the claimed ratio of law schools with their “objective” ratio.  
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