December 12, 2008
MEMORANDUM

TO:

Standards Review Committee

FROM:
John A. Sebert

SUBJECT:
Proposed Deletion of Interpretations 402-1 and 402-2
I write to support enthusiastically and fully the recommendation to delete Interpretations 402-1 and 402-2 regarding the calculation of the student-faculty ratio.  

As I was leaving the position of Consultant on Legal Education in August 2006, Bucky Askew and the leadership of the Standards Review Committee asked that I prepare a background memorandum for the Standards Review Committee to assist it in beginning its consideration of possible revisions to these Interpretations.  I did so, but I will not burden the current Committee with a reprise of that four-page memorandum.

In brief, that memorandum discussed some of the problems or issues that I had identified with the student-faculty ratio calculation over my six years as Consultant.  I will summarize some of the more important here:
· “Additional teaching resources” under Interpretation 402-1:  The allocation of weights for counting other than faculty with tenure, on tenure-track or with 405(c) status was entirely artificial, and I thought that at minimum  it would be useful to reconsider the entire scheme.  
· The limitation on counting “additional teaching resources”:  Interpretation 402-1(1) imposes a limitation that, in the aggregate, “additional teaching resources” may constitute no more than twenty percent of a school’s full-time faculty for the purposes of computing the student/faculty ratio.  The result for many schools is that only a small portion of the school’s “additional teaching resources” are in fact included in the calculation of the student/faculty ratio.

· The presumptions of Interpretation 402-2:  The presumptions in this Interpretation – that a school with an SFR of 20:1 or less is presumptively in compliance with the Standards, that a school with an SFR of 30:1 or more is presumptively out of compliance, and that the Accreditation Committee will consider a variety of factors in reviewing a school with an SFR between those two figures – are exactly the same presumptions that were in the Standards before 1996, when the SFR computation included only faculty who were tenured, on tenure-track, or had the protections required by then-Standard 405(c) for full-time professional skills faculty.  
· The result is that almost all law schools now have student/faculty ratios that are presumptively compliant under I 402-2.  Another result of this situation is that the Accreditation Committee during 2000 – 2006 almost never (and probably never) considered the presumptions of Interpretation 402-2 in determining whether to cite a law school for having a faculty of insufficient size under the basic requirement of Standard 402(a).  Instead, in making that judgment the Committee tended to look at a range of factors, such as inadequate breadth in the elective curriculum, heavy use of adjunct faculty [see Standard 403], small number of skills and upper-class writing courses, over-crowding in large enrollment courses because of the inability to staff sufficient sections of the course, etc.  The current presumptions in I 402-2 presently serve no function, and the thresholds stated in the presumptions should be lowered or completely eliminated.
· The definition of full- and part-time student in Interpretation 402-1(2):  When this definition was revised by the SRC earlier this decade, the Committee recognized that there is a substantial variation among schools in how they define full-time and part-time students, and the Committee intended to continue to give schools a reasonable amount of flexibility as to defining full- and part-time status.  Thus the current Interpretation.  The Questionnaire Committee later expressed concern about the large amount of flexibility that schools are given under the current definitions and in particular expressed concern that a school could inappropriately lower its student/faculty ratio by, for example, classifying all upper-class students who were taking 13 or fewer credit hours (which is common for many “full-time” upper-class students at least occasionally during their law school careers) as part-time students.  Another concern raised is that some schools have all entering students with relatively weak credentials take a reduced course load in their first semester, even though they may otherwise be effectively “full-time” students, but that by classifying those students as “part-time” under Interpretation 402-1(2) the school could avoid having those students’ entering credentials considered in US News rankings. 
By 2006 I had personally come to the conclusion that the current student-faculty ratio calculation was entirely artificial, excessively subject to manipulation, and of little or no value to the Accreditation Committee in determining a law school’s compliance with the core requirements concerning faculty, which are contained in Standards 401 and 402(a).  I also had concluded that it would not be possible to revise the student/faculty ratio instructions in a way that would result in an SFR that did not remain artificial, excessively subject to manipulation, and essentially useless to the Accreditation Committee.  I am pleased that the Standards Review Committee took the time to consider those issues in depth, and that the Committee essentially reached the same conclusions.  In short, the student-faculty ratio is broken, and it is not susceptible of being fixed.

Some may argue that, even if it is not useful for to the Accreditation Committee in enforcing the Standards concerning faculty, the SFR might be a sufficiently useful piece of consumer information – herein of Standard 509 and law school ranking systems – that the SFR should continue to be calculated and reported purely for consumer information purposes. Even if the SFR is arguably a potentially useful piece of consumer information, I doubt that it is possible to construct a SFR formula that ever is anything other than an artificial construct, or one that is not excessively subject to manipulation.  For that reason, I conclude that the current SFR is actually a misleading, rather than useful, piece of consumer information, and that the same would ultimately be said of any successor SFR. 

Thus I enthusiastically endorse the Standards Review Committee’s recommendation that Interpretations 402-1 and -2 be deleted.

I of course submit these views in my personal capacity, without any relationship to my current position as Executive Director of the Uniform Law Commission.
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