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any of us have seen the dis-
M heartening statistics. Lawyers

are much more likely than
the general population to suffer from
depression, emotional distress, anxi-
ety, addictions, and other refated men-
tal, physical, and social problems.*
Over a third of lawyers suffer from
depression,’and we are almost four
times more likely to experience de-
pression than the general population.?
According to at least one study, lawyers
are the most frequently depressed
occupational group in the United
States.* As a result, lawyers are at a
much greater risk of suicide.’

Given the stressors encountered on
the bench, judges are certainly not
immune from depression, addiction,
or other problems. However, assisting
judges who become impaired because
of such problems may be consider-
ably more difficult than assisting
lawyers generally, for a number of
reasons. As leaders within the judicial
system, judges are concerned about
being perceived as weak or unable to
cope. They are often better able to
hide their problems because they lead
a relatively isolated lifestyle—often-
times buffered by their staffs—and
this can allow their conditions to
worsen before others take notice. For
a variety of reasons, attorneys and
judicial colleagues hesitate to get per-
sonally involved with interventions
for judges. Further, once a judge
deems it necessary to make a life-
style change, he or she may find it
more difficult to attend local support
groups or access local treatment
providers because of his or her posi-
tion in the community.

Because of the unique issues that
judges face, the American Bar Asso-

ciation Commission on Lawyers
Assistance Programs has decided to-
implement a program reaching out to
impaired or potentially impaired
Judges. It is giving this effort top pri-
ority. Based upon an initiative origi-
nally aimed at law school students
that was commenced in 2002, the new .
Judicial Assistance Project is current-
ly being tailored to meet the specific
challenges of the leaders of the judi-
cial system. 1 report below about the
work of the commission generally
and about the emerging program
aimed at helping judges who may be
depressed, chemically dependent, or
have other mental health conditions
that impair judicial performance.

The Commission on Lawyers
Assistance Programs

The first American Bar Association
(ABA) attempt to address the health
needs of lawyers was started in 1988,
when the Commission on Impaired
Attorneys was established. Tts pur-
pose was to provide a model for
assisting local and state bar associa-
tions in handling lawyers suffering
from alcoholism and drug addiction.
By 1996, the name of the commission
was changed to the Commission on

 Lawyers Assistance Programs (CoL.AP),

and its focus was broadened to include
a much more comprehensive array of
issues, including stress, depression,
addictive behaviors, and any other
mental health issues that can affect a
lawyer’s, judge’s, or law student’s
professional or private life.

That same goal motivates the com-
mission today. CoLAP seeks to advance
the legal community’s knowledge of
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all quality-of-life issues. This runs the
gamut from learning how to help an
addicted lawyer to offering support
for disaster victims, such as those
otherwise healthy legal professionals
whose lives were uprooted by Hurri-
canes Katrina and Rita last year and
who subsequently experienced near
total devastation, loss, and even post-
traumatic stress disorder.

General CoLAP services. Per-
haps the single most identifiable
event that CoL AP sponsors is an
anmal national conference for persons
working for state lawyers assistance
programs (LAPSs), bar association
leaders, volunteers, law students, and
others. For eighteen years, this confer-
ence has taken place annually, and its
activities are now so detailed and all-
encompassing that the event is spread
over four days. The conference pro-
vides attendees with information on
existing LAPs and best practices that
can be used in their respective states or
regions. It provides an opportunity for
continuing education on the myriad
issues affecting lawyers’ professional
and private lives and is good for both
professionals servicing state programs
and individual lawyers, as well as
judges, law students, discipline counsel,
and bar leaders who need to find out
more solufions to apply in their lives.

However, a whole host of services
is offered through CoLAP. The heart
of the program can be found in the
member services arena, where infor-
mation is provided to ABA members
who may not be active in their state
or local bar associations. The informa-
tion they access can alert them
regarding the quality of life services
available from state and local LAPs.
Members are also able to call CoOLAP
and be referred to a confidential tele-
phone number in their state where help
is available in confronting alcohol,
drug, or other addictions, as well as
‘mental illnesses.
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Whereas member services concen-
trate on helping the individual law
professional one on one, the ABA
also assists state bars to create and
enhance LAPs. [n 1988, approximate-
ly twenty states had LAPs. Today, all
fifty states have some form of LAP,
with the majority having at least one
paid staff member. CoLAP has devel-
oped a Model Lawyers Assistance
Program that contains best practices
for establishing a LAP. CoLAP also
provides evaluations of state LAPs
upon request.

Publications are another significant
area of endeavor. CoLAP provides
several publications to assist state and
local LAPs. Two of the more impor-
tant ones are the Survey of Lawyers
Assistance Programs and the LAP
Director’s Management Manual.

" New directions. During the last
several years, CoLLAP has initiated
several new efforts to assist those in
underserved groups. In 2002, CoLAP
created the Law School Outreach
Committee to develop a strategic plan,
for assisting law schools in providing
cducalion and assistance to law stu-
dents regarding substance abuse and
other mental health issues. The com-
mittee—consisting of a select group
of law school deans, professors, stu-
dents, and LAP directors and volun-
teers—developed a plan that has
resulted in the distribution of a tool
kit called Substance Abuse in Law
Schools: A Tool Kit for Law School
Administrators to all ABA-accredited
law schools. The kit contains a list of
resources available for assisting law
students, including an annotated bibli-
ography of books, articles, and reports
on law student addictions and mental
health problems.

The committee, now known as the
Law School Assistance Conumittee, is
also working on a Model Rule on the
Conditional Admission to Practice Law,
The purpose of this is to assist states
that may be interested in adopting a
conditional admission rule. Such a rule
can be used, in conjunction with edu-
cating law students about mental health
and substance abuse issues, to encour-

age law students to seek assistance
and treatment at the earliest possible
time. It would allow bar applicants
who have sought treatment to obtain
conditional admission to practice law
for a specified period of time. After
successfully completing the proba-
tionary period, the affected applicant
would be licensed to practice law uncon-
ditionalty. The Conditional Admission
Subcommittee includes members of
the National Conference of Bar Exam-
iners and the ABA Legal Education
and Admissions to the Bar Section.

Another more recent CoLAP effort
has been a diversity initiative. It has
been reported that minority lawyers
who have discipline problems due to
substance abuse or addiction are less
frequently readmitted to the bar.
CoLAP believes that one reason for
thig is that minority lawyers are less
likely to take advantage of LAP ser-
vices. For this reason, in 2005 CoL AP
began to formalize relationships with
specialty bar associations by working
with liaisons appointed by those spe-
cialty bars. For example, a formal
agreement was signed by the presi-
dents of the ABA and the National
Bar Association to provide assistance
to NBA members. CoLAT’s goal is to
achieve cooperative working relation-
ships with national, state, and local
minority organizations and introduce
them to the help that is available for
their members. CoL.AP is also focus-
ed on increasing the awareness of the
LAPs to the special needs of minori-
ties related to substance abuse, addic-
tions, and mental illness.

Tailoring an Outreach Program
for Judges

The initial planning session for the
Judicial Assistance Project was held
in early May 2006 in Greensboro,
North Carolina, when members of
CoLL AP, the ABA Judicial Division,
and the American Judicature Society
met for the first time. Project mem-
bers included judges, CoLAP mem-
bers, and various state LAP directors
and volunteers. Facilitated sessions

=~Judges' journal + Fall 2006




were conducted to develop a three-year
plan of action.

The mission of the Judicial Assist-
ance Project is to develop a compre-
hensive national program that will
effectively assist judges who may be
depressed, chemically dependent, or
have other mental health conditions
that impair judicial performance. The
project will combine respect for judges
as the pinnacle of the legal profession
with an understanding of the need to
identify and assist those who may be
affected by conditions or diseases that
impair their judicial performance and
threaten their lives,

For two days. the participants at
the planning session examined the
1ssues involved in assisting judges.
Participants specifically examined the
barriers to treatment that exist for
judges, the opportunities that are cur-
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any given one-year period, 9.5 percent of the pop-
lation, or about 20.9 million American adults, suffer
rom a depressive illnéss. A depressive disorder is

ot the. SAME 48 A paqqmg hine mnod It is not a sign

,_rely pull themselves together“ and:.®
et -better Witliout treatment, symptoms can last for weeks months,- or
Ars: Appropnate treatment however, can help most people who suffer.

decreased energy, fatigue, or being “slowed down” R
‘Concentrating, remembering, or makifig decisions - U
i ea.rly—mommg awakening, or oversleepmg

aigestive disorders, and chronic pain E __
atlonal Institute of Mental Health, Depfe.;sibﬁ;f.
miminiti;gov/publicat/depression.cfm#ptdepl.

rently available to enhance develop-
ment of a Judicial Assistance Project,
and what specific steps this new proj-
ect should take over the next three
years to design a top-notch program
that can assist judges and aid LAPs
throughout the United States to pro-
vide the best possible services to
judges in need.

Identifying the issues. Project
members began by discussing the
issues that judges face when seeking
help for themselves or assisting other
judges who may need help. One mat-
ter that was raised immediately is
judicial 1solation. All too often judges
have difficulty confronting everyday
problems because they cannot reach
out with the same ease that others
can. They also have trouble showing
weakness on any level because of the
nature of the judicial role. Similar to

Not evéryone who is depressed or manic expenences every symptom A
me people experience a few symptoms, some many. Severity of symp-

1§ Varies. w1th,md1v1duals and also varies over time. But if you have
T4 I more of the following, you may weﬂ :

lawyers generally, judges perceive
their role as “fixing things” for others.
They therefore assume that if they
have a problem, they should be able
to fix it by and for themselves.

This isolation is institutional as
well as personal. Judicial impairment
is hard to identify and resolve be-
cause of the institution surrounding it.
Staff, family, and the judiciary as an
institution all want to protect the idea
and actuality of a fair and impartial
justice system, and this can work to
isolate and disadvantage judges. A
judge’s “family” is often his or her
staff, who can be very strong enablers
of negative behavior by surrounding,
buffering, and isolating the judge. In
addition to many other factors, staff
jobs often depend on the judge main-
taining his or her position. Thus,
erratic judicial behavior may be hid-
den or smoothed over, and the extent
of the judge’s problems downplayed.

Court rules can also make it diffi-
cult to help affected judges. Some
states have rules that make it almost
impossible for judges to be referred
to a LAP program without significant
adverse consequences. Even when a
judge is referred, it can be difficult
for the LAP to provide help because
resources-are not available due to the
restrictive rules.

The specific nature of judicial
elections or life tenure can also com-
plicate the picture. Intervening with
judges who are appeinted for life or
who run for popular election is extreme-
1y difficuit. Very few people—whether !
court administrators, clerks of court, or
even other judges—are willing to inter-
vene with tenured or elected judges
until the problem becomes so great that
someone’s hand is forced and some
action has to be taken. Yet, by then, it
is often too late for the judge.

Another pressing concemn for many
judges is the weight of public expec-
tation. Judges generally feel that they
must be perfect. Not only do they feel
that they should be fair, impartial, and
make the right decision 100 percent
of the time, but the public expects this
of them as well, as do the lawyers




who practice before them. This can
create undue pressure for judges and
consciously or subconsciously keep
them from admitting or recognizing
the signs of debilitating disease. When
this is paired with another common
problem——-that of the lack of an ade-
quate foundation of knowledge or
information about addiction, mental
diseases, or stress—the whole issue of
how to go about seeking to change
one’s life becomes even more murky.
Many judges are unaware or unedu-
cated about the problems of addiction,
mental health, and judicial impair-
ment generally. This may allow them
to choose to ignore behaviors that
might indicate a problem. Quite
frankly, many judges feel that they
are immune from these sorts of prob-
lems. Further, many do not know
what to do to help another judge who
may be evidencing symptoms of con-
cern or impairment.

Al of these problems are exacerbat-
ed by a host of other items. The pres-
sures to be found in a crowded urban
courtroom may well differ substantially
from those found in a smalt rural court,
but each will present a unique chal-
lenge to a given judge. Men may face
different pressures from women, as
may members of one ethanic group
from another, Even the kind of court

* over which a judge presides, and the
cases that he or she must adjudicate,
can make a major difference in the
perception and actuality of pressure.
For a judicial assistance program to
be truly effective, the gamut of issues
will have to be adequately raised,
considered, and confronted.

Removing the barriers to judicial
treatment. Facilitating treatment for
judges is intimately linked with the
issues just discussed. For example, one
must get beyond the hurdle of enab-
ling or protective behaviors by a judge’s
staff or colleagues. Removing the reti-
cence of other judges and court staff
to confront and aid a judge——not for
disciplinary purposes but to amelio-
rate the quality of his or her life—
thereby becomes cne of the goals of
the project. Marshalling the energy
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and resources to work through the
unique barriers that judges present is
necessary, so as to provide state LAPs
that do not currently have the finan-
cial or huiman resources available to
adequately assist judges.

The structural nature of the job of
judge is a key barrier. Some would
fiken this to the structural isolation of
race. In each case, the perception of
isolation can be so strong as to become
the reality.

Another major barrier in helping
an impaired judge to seek help—or in
getting an administrative judge to deal
with the impaired judge—is whether
that judge is using some form of legal
substance. If a judge is using alcohol

_Am | an Alcoholic?

“ Alcoholism, also known as alcohol dependence, is a
"+ disease that inchides the following four symptoms:

: ..» craving—a.strong need, or urge, to drink

" "loss of ¢control—not being able to stop drinking

~ once drinking has begun

= physical dependence—withdrawal symptoms,
such as nausea, sweating, shakiness, and anxiety

after stopping drinking

1} answered

’I‘NL/facts htm.

ople who are not alcoholic sometimes do not understand why.an. 2l
ic can’t just “use a little willpower” to stop drmkmg Tlowever; .+
: alcoh_ohsm has little to do with willpower. Alcoholics are in the grip of a-

”_powerful ‘craving,” or uncontrollable need, for alcohol that overrides their -
' _stop drmkmg This need can be as strong as the: need for food e

oﬁai Institute on Alcohol Abuse and Alceh
siting the Facts, http://pubs.niaaa.nih. gov/ _bhcations

or prescription medication that is
entirely legal, and if that substance is
only intermittently impairing the
judge’s work on the bench, the offend-
ing judge is likely to fly under the
radar and not be referred to an organi-
zation that can help because of an
institutional climate that does not
wish to publicly air any problems of
judges. While this may seem accept-
able in the short run, in the long term
it does not serve either the individual
judge or the judiciary well.

Barriers to effective treatment can
exist in many ways. The respect and
decorum accorded judges when work-

ing with them professionally are also

a necessity when trying to get them to

» tolerance—the need to drink greater amounts of alcohol to get “hlgh” ]

: Although some people are able to recover from alcoholism w1thout help,
e majority of alcoholics need assistance. With treatment and support,
iduals dre able to stop drinking and rebuild th
ou tell whethier you may have a drmkmg roblem
llowmg four questions can help you'i
YOl ‘ever félt you should cut down on ‘your drinki
6-annoyed you by criticizing your dritikin
o ever felt bad or guilty about your drinking? " <. "
' Have you ever had a drink first thing in the morning (as an “eye-
opener”) to steady your nerves or get rid of a hangover?

ne “yes” answer suggests a possible alcohol problem. I you answered

yes to moré thanohe questlon it is highly likely that a problem emsts .
3 ‘ > to all of these questions, if you encounter =
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understand their possible impairment,
vet that “distance™ may also be part of
a hurdle when trying to reach them
and get then to acknowledge very per-
sonal issues. The judicial sense of
self-importance, both in their role and
in that of the judicial system generally,
can add to the problem.

The fact of the matfer, at least cur-
rently, is that most LAP directors
indicate that by the time an impaired
judge is referred to them, that judge is
often very far gone. Most administra-
tive judges or other supervisory per-
sonnel will only refer an impaired
judge when no other alternative exists.
The impaired judge is referred only
when the problem has become so
acute that the court does not know
what else to do, especially because no
procedures are in place to help. Hence,
the referral to a LAP is a last resort
rather than a first option. This culture
has to change if we are to make real
mroads into the problem. So, teo, must
we adjust the practice of looking the
other way. Very often fellow judges
will say that they did not recognize
that a specitic judge had a problem. In
reality, they often do but simply lack
the will to intervene. If procedures
were in place that could make it easy
for them, that would be a positive and
necessary step forward to confront the
problem rather than looking away.
Such procedures need to be so auto--
matic that other judges or colleagues
do not have to spend time debating
what to do—they merely need to act.

Accomplishing the mission. While
in Greensboro, attendees of the initial
Judicial Assistance Project meeting
discussed a number of opportunities
to explore to accomplish the project’s
mission. One option mentioned was
working with the Conference of Chief
Justices, the Appellate Judges Con-
ference of Chief Judges, the Inter-
mediate Court Judges, the Judicial
Family Institute, and the National
Judiciary Disciplinary Counsel Group
to obtain multiple viewpoints on the
issues and to explore satisfactory ways
to resolve the differences of opinion
that have emerged. Talk also focused
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on educating administrative and chief
judges about the proposed changes to
Model Rule of Judicial Conduct 2.19,
which would impose a mandatory
obligation to take appropriate action
when a judge learns of a colleague’s
impairment.® Likewise, several state
jurisdictions are looking at changing
their codes of judicial conduct by
adding rules that require judges to
report other judges. Clearly, this will
be controversial when its results are
exclusively about discipline. None-
theless, it may open a dialogue with
the judiciary about a rule that also
allows judges to help their feHlow
judges by referrals to LAPs rather
than to disciplinary actions.

To implement the three-year plan,

project members were divided into four -

working groups, each charged with a
specific mission. The first group is
focusing on education, and it has been
charged to

*» develop a comprehensive educa-
tion program on the problems of
addiction, depression, and mental
health issues among the legal
profession and the judiciary, as
well as the unique difficulties for
judges in getting assistance with
these issues;

« target its efforts to several audi-
ences, including judges in need
of help, the judictary as an insti-
tution, judicial administrators,
and supreme courts;

» design the project to reach judges
where they are, i.e., develop a
sophisticated, science-based
approach that shows the nature of
the diseases and how identification
and referral can serve as cures;

* build in components that motivate
the judiciary to care about the
issues and why——i.e., saving lives
and protecting and improving the
judicial system and the independ-
ence of the judiciary;

= provide specifics on recognizing
the signs of various diseases or
conditions, from onset to later
stages;

+ focus education in two ways, both

top-down (i.e., through supreme
court justices who understand the
issues and support identification
and referral instead of solely dis-
ciplinary responses) and bottom-up
{i.e., allowing judges in recovery
to educate the leaders of the judi-
ciary on the issue); and

produce sophisticated materials
that maintain a high respect for
the judiciary as an institution,
delineate the lethal nature of the
diseases or conditions if they are
left untreated, and deliver the
message that silence or protection
of the judge is very detrimental to
the judge’s chances of recovery.

The judicial administration group

is to

develop best practices in judicial
evaluation to provide to adminis-
trative judges and to judicial
inquiry committees so that they
know the signs to look for, under-
stand the rules of identification
and referral, have an established
process in place, and can use the
process gquickly when an issue
arises;

in jurisdictions where no admin-
istrative structures are in place,
implement a process by which
model judicial administrative
rules can be provided to all juris-
dictions that need them;

conmmence a process to eliminate
the rules barriers in states where
those rules make it impossible
for judges to be referred to
LAP without major disciplinary
consequences for the judge;

combat the enormous difficulty of
intervening with elected judges or
lifetime-appointed judges and
develop ideas to assist jurisdic-
tions in providing intervention
assistance for elected judges, who
are unlikely to be reported or helped
even by those who know they
need help but do not do so be-
cause of the political ramifications;
develop a database of judicial”
inquiry committees in each state
so that CoLLAP can disseminate
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the current best practices to them,
medels can be sent to those that
have no current structure, and
CoLAP can get input from those
that do have effective procedures
in place on what works best for
Jjudges; and
» work with the National Judicial
.. College on judicial discipline by
" enhancing contact and work
among judicial administrators.

Networking is the subject of the

third working group, and it is to

» develop a database of persons,
organizations, and institations
specifically focused on judicial
assistance;

» expand the judge volunteer corps
in all LAPs;

= compile a list of administrative or
chief judges in each state who are
willing to work with LAPs to
address groups of judges;

* develop a list of physician assis-
tance networks;

» identify associations of judges
knowledgable about the issues of
addiction and mental health, e.g.,
criminal and drug court judges,
and identify a core group who
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will conduct outreach to their fel-
low judges;

« develop judge telephone groups
i each LAP;

= contact the national organization
of judicial disciplinary counsel;

» develop a list of judges from each
state LAP who will serve as
experts to speak to local judges
groups in other states;

* create a list of anonymous
helplines for judges who need
help and do not want to go to a
local source;

* survey all LAPs to determine
which have a judicial assistance
program, which are effective,
what makes them work, and
determine what has not worked;
in tandem with this, have LAPs
identify the states that do not
have judicial inquiry comumittees
50 that CoLAP can target them as
jurisdictions to provide with
information on how to do judicial
evaluations; and

* build up a list of health and well-
ness commitiees in each state, and
enlist these committees for their
help as additional assistance teams.

somauon s Iud1c1al Ass;stance

The final working group is simply
known as peer-to-peer, and it will
work to

* build local judge peer groups for

all LAPs, as well as anonymous
peer assistance for judges;

* develop a nattonal peer network for-
Jjudges who do not want to make

- local contact for assistance, a cadre
of judges who either understand
the issues or are in recovery;

* develop a listserv and consider
monthly conference calls or at
regular intervals so that when a
new judge needs help, the network
is there for the judge right away;

«+ foster online or telephone peer
groups so judges can work with fel-
low judges without having to make
a local contact for assistance; and

* encourage LAPs to develop rela-
tionships with the medical pro-
fessions so judges can join peer
groups of doctors.

.Conclusion

Clearly, the ABA’s CoL AP has much
work to do to expand its efforts to
help judges with addictions, mental
diseases, and other prohlems that may

o




be affecting their ability to exercise
their duties. But, just as clearly, a con-
certed effort is being made to do so,
and to do so in ways that balance the
professionalism and discretion of the
judicial office with the need to admin-
ister to individual judges who are
experiencing problems. One cannot
doubt that we need to alter the current
dynamic of isolation, fear, and look-
ing the other way. Too many good
judges are being compromised by
their own perceptions or those of their
fellow judges, staffs, and supervisory
administrators. Rather than abandon-
ing them to their own fate, it behooves
the judicial corps to work together
to find the means to work for all of
its members.
For mote information about CoLAP,
- the Judicial Assistance Project specifi-
cally, or any of the other CoLAP
services, I urge you to contact Donna
L. Spilis, staff director, ABA Com-
mission on Lawyers Assistance
Programs, at the ABA offices in
Chicago. She can be reached by mail at
321 N, Clark Street, Chicago, IL 60610.
She or her staff can be reached at
800/238-2667, ext. 5359 or 312/988-
5359, (fax) 312/988-5483. The hotline
for the program is 866/LAW LAPS, and
further information can be obtained
online at www.abalegalservices.org/ -
colap. Finally, Donna can be e-mailed
at spilisd @staff abanet.org. B
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Groups, 268 NEw Enc. J. MED. 1278 (1963).

6. The Joint Commission to Evaluate the
Model Code of Judicial Conduct is revising the
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Meodei Caode, Tt has heard public testimony and
invited written comment. The latest pubiic ver-
sion of the Code can be found at the joint com-
mission’s Web site, hup:/fwww.abanet.org/judi-
cialethics/home.html. The joint commission

plans to file the revised Code for consideration
by the ABA House of Delepates at the 2007

Midyear Meeling. Rule 2.19 is currently
planned to be renwnbered as 2.18 and a new,
related Rule 2.19 added. Note that the cosmrnis-
sion does not see this Rule 2.18 primarily as a
disciplinary device. Rather, its fundamental
purpose is to guide and encourage judges to
address impairment problems when they arise.
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