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The Hypothetical 
 
You are an appellate court clerk in the fictional state of Grace, which has no case law on 
point. Your judge has asked you to draft an appellate court opinion on the following case 
before the court.  She cautioned that she expects a dissenting minority opinion, and you 
should be prepared to address all sides of the issue.  You should look to leading cases in 
other jurisdictions as instructive authority.   
 
Teetering Totters, Inc., maker of high-end playground equipment, entered into a 
$500,000 contract to purchase grab-bars, handles and swing-set chains from The Hold-
On-Tight Company.   Hold-On-Tight delivered all of the items, but Teetering Totters 
paid only $100,000 of the $500,000 due. Teetering was teetering on insolvency, as the 
worldwide economic crisis drove down orders of playground equipment, and children did 
not feel like playing as much.      
 
Hold-On-Tight hired attorney May Q. Whole to sue Teetering for breach of contract.  
Teetering counterclaimed that Hold-On-Tight had delivered non-conforming adult size 
equipment, knowing full well that the equipment was intended for children’s 
playgrounds.  Attorney Whole retained the nation’s leading expert on appropriate 
playground handle sizes, Noah Lot, who was prepared to testify at trial that children’s 
hands and feet were bigger than ever, and that Hold-On-Tight’s playground handles, 
while suitable for small adults as well as most children, were well within industry sizing 
standards for children’s playgrounds.  Lot was the author of the seminal work: “The 
Right Size Playground Equipment Handles for Our Children.”  
 
A week before trial, Judge I. Said Zipit postponed the February 10 trial date for two 
weeks, until February 24, for reasons he did not care to explain.  Ms. Whole was about to 
inform expert Lot of the new trial date when she received the following email from Mr. 
Lot:  “I am so glad this trial will finally be over the week of the 10th.   On the 24th, my 
wife, Walka, and I are embarking on our life-long dream, a week alone in the Tibetan 
wilderness, cut off from the world!”  Attorney Whole immediately replied to Noah Lot, 
explaining the trial would start February 24, and imploring him to postpone the trip, 
noting Mr. Lot’s professional duty to their client Hold-On-Tight.  Lot said he was very 
sorry but could not change his schedule, adding, “That would be your problem.”   
 
Attorney Whole immediately informed the judge and opposing counsel that plaintiff’s 
expert could not appear on the re-scheduled trial date, but the judge refused to reschedule 
the trial, and said Ms. Whole would have to find and prepare a new expert in advance of 
the trial date, with expedited expert depositions.  When Ms. Whole said there was no way 
she could adequately locate and prepare an available expert in two weeks, Judge Zipit 
replied, “That would be your problem.”  
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In the circumstances, the best Ms. Whole could do was to retain an engineer who for 
three years in the 1970s had designed children’s handle bars for bicycles.  The expert 
disclosure report from the new expert, Klaus E. Knuff, stated that in his opinion the 
playground handles delivered by Hold-On-Tight to Teetering were not too large for 
children to use safely, but he admitted on cross examination that the functions of bike 
handlebars and playground handles were vastly different, and that he had never worked 
on or developed expertise specifically related to playground equipment handles.   Judge 
Zipit subsequently granted Teetering’s motion to exclude Knuff’s testimony as not 
satisfying expert reliability standards.      
 
At trial, Teetering’s expert witness, Mary Handle, the nation’s third-leading expert on 
appropriate playground handle sizes, testified that the handle equipment delivered by 
Hold-On-Tight was far too large for the average modern child, and presented a significant 
risk of injury.  Mary testified that she personally had patented more than 100 hundred 
playground handle parts, including the widely used Kid-Secure™, and had authored the 
Handles Chapter of the Playground Equipment Safety Handbook for The Playground 
Institution.   
 
On Hold-On-Tight’s claim for unpaid merchandise, the jury found in favor of defendant 
Teetering, and also awarded Teetering $100,000 on its counterclaim for a refund on its 
initial payment of $100,000 for non-conforming goods.  
 
Hold-On-Tight later sued May Q. Whole for legal malpractice, alleging that her 
negligence in failing to deliver a competent trial expert had cost Hold-On-Tight $500,000 
in damages – the entire contract amount including the $100,000 it was forced to disgorge 
to Teetering on the counterclaim.   In the malpractice case, Hold-On-Tight did not plead 
or prove that any damages it should have been awarded in the underlying case (if not for 
its attorney’s negligence) were “collectible” from Teetering.   
 
The trial court entered judgment for malpractice damages for the full amount of damages 
claimed: $500,000.  On appeal, Attorney Whole raised the following issue:*  
 
That the court below erred by holding that it was not plaintiff’s burden to plead and prove 
that the damages in the underlying case were “collectible” from malpractice defendant 
Teetering, considering its financial condition.  Rather, the court below held, as a matter of 
law, that it was defendant Whole’s burden to plead and prove, as a defense, that those 
damages were “uncollectible,” and that defendant May Q. Whole had not pled or proved 
that defense.  
 
Your draft opinion should address this issue.   
 
* The judge has instructed you: “Don’t worry about whether other issues could have or 
should have been raised on appeal – they weren’t!” 
 
 


