FLSA Exemptions Under the DOL'’s

New “White Collar” Regulations
(Effective August 23, 2004)

——
h |

w ; -.
y )
. : N 'Y
. ""«:_]!‘-!I;‘::L::j}:‘:‘el:_ r _.f-' / ’ £
o oy A YL\
- 8\ I\ 9

e Vel
resente ;
Benjamin P.{Blass Deakm

ATTORNEYS AT LAW




Cateqgories of Exempt Employees

1. Executive Employees

2. Administrative Employees

3. Professional Employees

4. Computer Employees

5. Highly Compensated Employees

6. Outside Sales Employees
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Executive Employee Test

1. Is the employee paid a salary of at least $455/week, excluding board,
lodging, or other facilities?

If No: the employee does not satisfy the minimum salary
requirement and does not meet the Executive Employee Test.

If Yes: then go to #2.

2. Does the employee’s primary duty involve managing the enterprise
or a customarily recognized department or subdivision of the
enterprise?

If No: the employee does not satisfy the Executive Employee
Test.

If Yes: then proceed to #3.
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Executive Employee Test

3. Does the employee customarily and regularly direct the work of two or
more full-time employees or their equivalent?

If No: the employee does not satisfy the Executive Employee Test.
If Yes: then proceed to #4.
4. Does the employee have the authority to hire or fire other employees?

If No: Is particular weight given to his recommendations about
changing the status of other employees?

If No: the employee does not satisfy the Executive Employee
Test.

If Yes: the employee satisfies the Executive Employee Test.

If Yes: then the employee satisfies the Executive Employee Test.
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Administrative Employee Test

1. Is the employee paid a salary of at least $455/week, excluding board,
lodging, or other facilities?

If No: the employee does not satisfy the minimum salary
requirement and does not meet the Administrative Employee
Test.

If Yes: then go to #2.

2. Does the employee’s primary duty involve performing office or non-
manual work that is directly related to the management or business
operations of the company or its customers?

If No: the employee does not satisfy the Administrative
Employee Test.

If Yes: then proceed #3.
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Administrative Employee Test

3. Does the employee’s primary duty require him to
exercise discretion and independent judgment in
regard to significant business matters?

If No: the employee does not satisfy the Administrative
Employee Test.

If Yes: the employee satisfies the Administrative Employee
Test.
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“Learned” Professional Employee Test

1. Is the employee paid a salary of at least $455/week, excluding board,
lodging, or other facilities?

If No: the employee does not satisfy the minimum salary
requirement and does not meet the Learned Professional
Employee Test.

If Yes: then go to #2.

2. Does the employee perform work that requires advanced knowledge
(e.g., beyond high school) and is the work predominately intellectual
in character such that the employee consistently exercise discretion
and independent judgment in carrying out such duties?

If No: the employee does not satisfy the Learned Professional
Employee Test.

If Yes: then proceed to #3.
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“Learned” Professional Employee Test

3. Is the advanced knowledge, and the occupation, in a field of science or _
learning (e.g., professions of law, medicine, theology, accounting, engineering,
architecture, or teaching but not in a field of mechanical arts or skilled trades)?

If No: the employee does not satisfy the Learned Professional Employee
Test.

If Yes: then proceed to #4.

4. Was the advanced knowledge acquired by a prolonged course of specialized
intellectual instruction (e.g., does the employee possess the appropriate
academic degree, or does the employee have substantially the same
knowledge level and perform substantially the same work as the degreed
employees but possess his advanced knowledge only through a combination
of work experience and intellectual instruction)?

If No: the employee does not satisfy the Learned Professional Employee
Test.

If Yes: then he satisfies the Learned Professional Employee Test.
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Computer Employee Test

Is the employee paid a salary of at least $455/week, excluding board,
lodging or other facilities; OR, an hourly rate not less than $27.63 an
hour?

If No: the employee does not satisfy the minimum salary
requirement and does not meet the Computer Employee Test.

If Yes: then go to #2.

Is the employee a computer systems analyst, computer programmer,
software engineer, or other similarly skilled worker in the computer
field?

If No: the employee does not satisfy the Computer Employee Test.

If Yes: then proceed to #3. Ogl
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Computer Employee Test

3. Does the employee’s primary duty involve systems analysis techniques
and procedures (e.g., consulting with users to determine hardware,

software or system functional specifications)?

If No: the employee may not satisfy the Computer Employee Test.
Proceed to #4 to see if it is applicable.

If Yes: then he satisfies the Computer Test.

4. Does the employee’s primary duty consist of the design, development,
documentation, analysis, creation, testing, or modification of computer
systems or programs, including prototypes based on and related to
user or system design specifications?

If No: the employee may not satisfy the Computer Employee Test.
Proceed to #5to see if it is applicable.

If Yes: then the employee satisfies the Computer Test. Ogleh.ee
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Computer Employee Test

5. Does the employee’s primary duty consist of the design,
documentation, testing, creation or modification of computer
programs related to machine operating systems.

If No: the employee may not satisfy the Computer
Employee Test.

However, if the employee’s primary duties consist of a
combination of any of the above, the performance of
which requires the same level of skills, then the employee
satisfies the Computer Employee Test.

If Yes: the employee satisfies the Computer Employee
Test.
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Highly Compensated Employee Test

1. Is the employee guaranteed $100,000 in total annual
compensation, excluding board, Iodglng or other facilities but
iIncluding other compensation such as commissions and
nondiscretionary bonuses?

If No: the employee does not satisfy the Highly Compensated
Employee Test.

If Yes: then proceed to #2.

2. Does the employee’s primary duty involve performing office or
non-manual work?

If No: the employee does not satisfy the Highly Compensated
Employee Test.

If Yes: then proceed to #3.
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Highly Compensated Employee Test

3. Does the employee customarily and regularly perform any one or
more of the exempt duties or responsibilities of an executive,
administrative, or professional employee as detailed in the
respective tests for each?

If No: the employee does not satisfy the Highly Compensated
Employee Test.

If Yes: the employee satisfies the Highly Compensated
Employee Test.
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Outside Sales Employee Test

1. Do the employee’s primary duties involve making sales or obtaining
orders/contracts for services or use of facilities?

If No: the employee does not satisfy the Outside Sales Employee
Test.

If Yes: proceed to #2.

2. Arethe employee’s primary duties customarily and regularly
performed away from the employer’s place of business?

If No: the employee does not satisfy the Outside Sales Employee Test.

If Yes: the employee satisfies the Outside Sales Employee Test.
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Other Notable Changes

m More permissible deductions from exempt
employee salary for workplace misconduct and
the related “safe harbor” provision;

m Recognition that concurrent exempt/nonexempt
duties do not necessarily defeat the primary
duty test (retail impact);

m No “short” and “long” tests for exemptions;
m No exemption for “blue collar” workers; and

m No exemption for “first responders” such as
police officers, firefighters, paramedics, etc.

Uglefree

Deakins




Thank You For Your Attention!
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