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Analysis of Laws on Defamation for the Republic Algeria

I. Introduction

This report reviews and comments on four defamation provisions recently added to the Algerian Penal Code. These provisions include: Article 144 b, which addresses offense against the President; Article 144 b.1, which vicariously extends the crime to the managers and editors of the publication in which the offense appears, as well as to the publication itself; Article 146, which address offense against the Parliament, the military, or any other public body; and Article 298, which addresses defamation directed towards individuals and defamation directed towards members of racial or religious groups with the intent to incite public intolerance.

The purpose of this assessment is to identify controversial aspects of these defamation provisions in light of Algeria’s own constitutional norms, its obligations as a State Party to the UN International Covenant on Civil and Political Rights, and as a State Party to the African Charter on People’s and Human Rights, as well as other influential international standards with regards to freedom of expression and defamation laws. This report offers general commentary and specific recommendations for modifications to the provisions with an aim toward strengthening the legal framework for democracy and freedom of expression in Algeria.

II. Algeria’s Legal Obligations

In discussing these provisions of the Algerian Penal Code, it is necessary to acknowledge Algeria’s domestic and international legal obligations, as well as influential international standards that are relevant to the discussion of defamation law. The Algerian Constitution, which is the supreme law in Algeria, includes several provisions that establish the State’s duties to guarantee popular sovereignty, freedom of expression, and respect for the personal dignity of individuals. Algeria is a party to the United Nations International Convention on Civil and Political Rights and to the African Union’s Charter on Human and People’s Rights, both of which address freedom of expression. The European Court of Human Rights has developed a body of legal precedent that, while not binding on Algeria, provides a useful comparison when considering influential international standards of law. It is also helpful to examine the domestic standards adopted within several individual countries to gain a perspective on modern trends in defamation law jurisprudence around the world.

A. Constitutional Norms And Guarantees

The preamble to the Constitution of the People’s Democratic Republic of Algeria proclaims, “The Constitution is above all, it is the fundamental law which governs the individuals and collective rights and liberties, protects the principle of the People’s free choke and gives the legitimacy to the exercise of powers.” The Constitution is the supreme source of law in Algeria, and any law that does not conform to the Constitution may not take effect.

The Constitution establishes the relationship between the State and the People, placing the People before the State. National sovereignty belongs exclusively to the People,
 and the State exists exclusively for the service of the People.
 In accordance with these principles, this assessment should consider how Algeria’s new defamation provisions serve the sovereign People. 

The Constitution then grants the People certain rights and liberties, including freedom of expression.
 This freedom is not absolute, however. The Constitution addresses the general limitations on individual liberties in that they must be exercised “within the respect of the rights of others recognized by the Constitution….”
 One potential limit on freedom of expression is the Constitution’s promise that “[t]he private life and the honor of the citizen are inviolable and protected by the law.”
 It is where freedom of expression intersects with respect for individual honor that defamation laws find their justifications and their boundaries.

B. International Agreements and Standards

The Algerian Constitution assigns particular importance to the State’s international obligations. For instance, concluding the section establishing the State, the Constitution declares, “It endorses the principles and objectives of the United Nations Charter.”
 Furthermore, the President signs treaties, which he submits to the Constitutional Council for an opinion and then to both chambers of Parliament for explicit approval as law.
 Algeria’s international commitments, therefore, should be considered seriously.

1. UN International Covenant on Civil and Political Rights

Algeria is a party to the United Nations Covenant on Civil and Political Rights (ICCPR), and thereby assumes the obligation to promote universal respect for, and observance of, human rights and freedoms. Article 19 of the ICCPR guarantees the right to freedom of opinion without restriction, and it also grants broad freedom of expression. 

Freedom of expression — the right to seek, receive, and impart information and ideas of all kinds in any media — may be subject to few, specific restrictions, according to Article 19(3). As with the Algerian Constitution, the ICCPR acknowledges that individual liberties may not be exercised to the extent that they destroy any of the other rights and freedoms recognized in the Covenant.
 Moreover, the third paragraph of Article 19 explicitly acknowledges that the exercise of freedom of expression carries with it special duties and responsibilities and may be subject to certain restrictions. Article 19 contemplates a three-step process for determining whether a national restriction on freedom of expression is compatible with the Covenant, with the onus resting on the state to justify the intervention. Any restriction on the right to freedom of expression must cumulatively meet the following conditions:

1. It must be provided by law; second;

2. It must address one of the aims set out in paragraph 3 (a) and (b) of Article 19 (respect of the rights and reputation of others; protection of national security, of public order, or of public health or morals); and

3. It must be necessary to achieve one of the legitimate purposes set forth in paragraph 3 (a) or (b).

The UN Human Rights Commission, which hears complaints arising under the ICCPR, has issued several decisions that illuminate the scope of protection for free expression found in Article 19. 

· The right to hold opinions is absolute; a state may not persecute an individual for his opinion, no matter how offensive or disagreeable. In Mpandanjila v. Democratic Republic of Congo (1986), the Commission found a violation of the right to hold opinions where the complaining parties had been penalized for sending an “open letter” to President Mobutu, which was deemed by the Government to be improper both in form and content.
 

· Article 19 must be interpreted to encompass all types of expression. The Commission declared in Ballantyne v. Canada (1989) that expression may not be subjected to varying degrees of limitation, with the result that some forms of expression may suffer broader restrictions than others.

· Any restriction must be based on a legal provision that is clear, accessible, and not applied arbitrarily. In Kivenmaa v. Finland (1990), where a protestor was prevented from displaying a banner criticizing a visiting foreign head of state, the Commission found a violation of Article 19, in part because the law in question was stretched inconsistently and inappropriately to apply to the protestor.

· Respect for the rights and reputations of others may include the rights and reputations of protected classes of people. The Commission decided in Faurisson v. France (1996) that restrictions were correctly applied against statements that raise or strengthen anti-semitic feelings.

· In order to justify a restriction on expression in the interest of national security or public order, a state must demonstrate the precise nature and extent of a threat. In Kim v. Korea (1999), the complaining party prepared and distributed literature criticizing the South Korean government and its foreign allies and promoting the reunification of Korea. The Committee found that the general risk of political instability was not sufficient justification for a restriction on freedom of expression.
 See also Kivenmaa v. Finland (1990).

· Public morals differ widely; there is no universally applicable common standard. Consequently, a certain margin of discretion must be accorded to national authority in determining what expression is necessary to protect public health and morals. In Hertzberg v. Finland (1982), the Commission found that it could not question Finland’s decision that television and radio are not the appropriate forums for programs that could be judged as encouraging homosexual behavior.

· The term “necessary” implies proportionality; the law must be appropriate and adapted to achieving one of the ends enumerated in paragraph 3 of Article 19 (respect of rights and reputations of others; protection of national security, public order, or public health and morals). Kim v. Korea (1999); see also Kivenmaa v. Finland (1990).

2. African Charter on Human and Peoples’ Rights

Algeria is also a member of the African Union’s Charter on Human and Peoples’ Rights. As a party to the Charter, Algeria is obligated to ensure that, “Every individual shall have the right to express and disseminate his opinions within the law.”
 Algeria demonstrates its commitment to the principles embodied in the Charter, in that Algeria currently holds the chair of the African Commission on Human and People’s Rights.

3. Influential International Standards

While Algeria is not a party to the European Court of Human Rights (ECHR), an examination of the ECHR’s freedom of expression jurisprudence is useful because the ECHR has addressed this topic extensively, and the ECHR plays an influential role in the formation of international law. Article 10 of the ECHR closely resembles the ICCPR’s Article 19. For example, Article 10 requires a three-part test for restrictions upon freedom of express that is virtually identical to the requirements posed by Article 19. One difference is that the ECHR requires, in its third step, that the restriction on expression be necessary in a democratic society. This increases the state’s burden of justifying its intervention beyond the grounds of protecting personal reputations, national security, or public order, health, or morals. 

By requiring that any restriction on expression be necessary in democratic society, the ECHR has given broad protection to freedom of expression. In the case of Handyside v. United Kingdom (1976), the Court stated its position on the importance of freedom of expression in a democratic society:

Freedom of expression constitutes one of the essential foundations of such a society, one of the basic conditions for its progress and for the development of every man …. It is applicable not only to “information” or “ideas” that are favourably received or regarded as inoffensive or as a matter of indifference, but also to those that offend, shock or disturb the State or any sector of the population. Such are the demands of that pluralism, tolerance and broadmindedness without which there is no “democratic society.”


The standard is high for states to demonstrate that interventions on press freedom are necessary in a democratic society. In the case of Sunday Times v. the United Kingdom, the Court established heightened protection for the press, founding this protection on the presumption that the public interest is best served by ensuring that the broadest body of information is available to the public. The Court addressed the press’ particular role in a democratic society when it explained, “Not only do the media have the task of imparting such information and ideas: the public also has a right receive them….”


States also face a higher hurdle in justifying the democratic necessity of restricting expression with respect to comments made about politicians or the government. In the seminal case of Lingens v. Austria (1986), the Court declared:

The limits of acceptable criticism are accordingly wider as regards a politician as such than as regards a private individual. Unlike the latter, the former inevitably and knowingly lays himself open to close scrutiny of his every word and deed by both journalists and the public at large….

Furthermore, in the case of Castells v. Spain (1992), the Court stated that the government must tolerate an even greater degree of criticism:

The limits of permissible criticism are wider with regard to the Government than in relation to a private citizen, or even a politician….Furthermore, the dominant position which the Government occupies makes it necessary for it to display restraint in resorting to criminal proceedings, particularly where other means are available for replying to the unjustified attacks and criticisms of its adversaries or the media.

Recently the ECHR addressed defamation laws that establish special protections for officials such as heads of state in the case of Colombani v. France (2002). The Court found that Article 36 of the 1881 French Law on Freedom of the Press, which defined the criminal offense of insulting foreign heads of state, was not compatible with Article 10. According to the Court’s press release describing the Judgment, the French law was:

[L]iable to confer on heads of state special status that derogated from the general law and could not be reconciled with modern practice and political conceptions, since its effect was to afford them immunity from criticism solely because of their function or status, irrespective of whether the criticism was justified.

Furthermore:

[T]he offense of insulting foreign heads of state was liable to infringe freedom of expression without meeting a “pressing social need.”

4. Comparative National Jurisprudence

A global trend in modern democracies is to move away from criminal defamation and seditious libel laws in their domestic jurisprudence. 

The seminal American case of New York Times v. Sullivan (1964) and its progeny represents one of the most liberal approaches taken to freedom of expression. In the case that finally held seditious libel to be incompatible with the US Constitution, the Supreme Court declared the need for citizens to be informed in a democratic nation based on “a profound national commitment to the principle that debate on public issues should be uninhibited, robust and wide-open, and that it may well include inherent, caustic, and sometimes unpleasant sharp attacks on government and public officials.”
 U.S. jurisprudence has developed the requirement that, in order for an expression to actionable as libel, the plaintiff must demonstrate that the defendant published a false
 statement of fact
 with knowing or reckless disregard for the truth, or “actual malice.”

In contrast, some established democracies such as France and Germany maintain laws that prohibit offense of their respective presidents. These laws, however, generally are not enforced and, therefore, have no real effect. In France, no journalist has been prosecuted for offending the president in more than 30 years,
 and the ECHR has held that France may not afford a special status to officials, such as heads of state, under its defamation law.
 Similarly, the German Federal Constitutional Court has ruled that public officials must tolerate a greater degree of criticism of their public conduct than private persons, and that even harsh and satirical attacks against state symbols are constitutionally protected.
 Canada upheld certain criminal libel provisions as recently as 1998 in a non-media case,
 but it did so with significant limitations. The speaker knew the statement was false, and a related provision permitting a criminal penalty where the speaker could not be shown to have known the statement was false was struck down as unconstitutional. Furthermore, there is no provision in Canadian law permitting the closure of a publication for any length of time as a consequence of publishing false statements or defamatory opinions.

Many countries representing all regions of the globe, including newly established democracies, are repealing their criminal defamation laws altogether. In a case arising out of Argentina, the organization for American States Commission on Human Rights in 1994 issued a report declaring criminal prosecution under insult laws as incompatible with the guarantees of freedom of expression contained in Article 13 of the American Convention on Human Rights.
 In line with that ruling, Brazil, Chile, Costa Rica, the Dominican Republic, and Panama have repealed their desacato laws or have at least initiated legislation to minimize journalists’ exposure to risk, while Argentina has adopted the American “actual malice” standard.
 Many common law countries such as Australia, India, South Africa, and the United Kingdom
 not only require false statement of fact for defamation, but their courts are developing further protection for statements published on matters of public concern and about public individuals. The newer democracies of Eastern Europe are taking similar measures to repeal their defamation laws. In the past ten years, the Czech Republic, Hungary, and Bulgaria reduced or eliminated their respective laws criminalizing the defamation of the State and president. In Africa, Ghana
 repealed its criminal defamation law in 2001, and the Supreme Court of Zimbabwe recently denied state-run corporations standing for defamation actions.

III. Commentary on Specific Aspects of the Defamation Laws

A. Regulation of Content

A general concern regarding Algeria’s defamation provisions is that they run counter to the global trend affording greater protection for speech. Many national jurisdictions and international organizations are developing their human rights jurisprudence to afford increased protection to criticism of the government and politicians. Additionally, many countries are contemplating how much protection should be given to “hate speech” — language that is motivated by and that incites racial, religious, or ethnic intolerance. 

1. Seditious Libel

The modern global trend with respect to political expression is to provide the widest degree of protection to criticism against the government, rather than to prohibit it. The recent modifications to the Algerian Penal Code that proscribe seditious libel, therefore, actually take Algeria a step back from the general direction of the world. Article 144 b of the Algerian Penal Code criminalizes the act of offending the President of the Republic through any mode of expression. Article 146 b.1 extends sanctions to the managers and editors of the publication in which the offense appeared and to the publication itself. Article 146 then criminalizes offense against the Parliament or one of its two houses, the military, or any other public institution or constituent body, and it includes the same sanctions as found in Articles 144 b and 144 b.1. 

Criticism against the government should not be prohibited because such prohibitions contradict the very nature and purpose of a democracy. As is explicitly acknowledged in the Algerian Constitution, in a democracy the citizens are sovereign, and the state exists for the benefit of the people.
 By restricting the right of the population to criticize and censure the government, the Algerian State has placed itself beyond reproach of the citizenry it was established to serve. Seditious libel laws are a disservice to the populace, as such laws deter and punish legitimate criticism while serving only to keep the ruling party in power. The Organization for Security and Cooperation in Europe (OSCE) noted, “when insult and criminal defamation laws are used, they are most often used to punish mere criticism of government policies or public officials, to stifle political discussion and to squelch news and discussion that governments would rather avoid.”
 Moreover, such laws are founded on the premise that political bodies have personal reputations that can be offended. One perspective suggests that any institution worthy of its name should be able to withstand allegations and that the government has more than adequate resources at its disposal to communicate effectively with the public in response to allegations.

Revisiting the international standards discussed previously, the ECHR has held that both individual politicians and the government itself should tolerate greater scrutiny and criticism than the ordinary person. The court, in the case of Lingens v. Austria (1986), recognized that the press plays an essential role in democratic societies by functioning as the public’s “watch-dog” on the government. The Algerian defamation laws deter press scrutiny and reporting by criminalizing defamation against the government and by imposing substantial fines and potential imprisonment.

Algeria is encouraged to repeal the prohibitions against offending the President and other bodies of the government. Seditious libel statutes are a detriment to democracy as well as an inappropriate incursion on the universally recognized right to freedom of expression.

2. Hate Speech

As many countries struggle with divisive issues of racial and religious conflict, there has been a proliferation of legislation addressing what is often termed “hate speech.” Such anti-discrimination laws are controversial, in that they represent the government’s effort to promote tolerance and to deter public conflict, but the laws nonetheless regulate content and restrict expression. 

Laws criminalizing “hate speech” can easily be used to punish minority dissenting speech, creating the very intolerance the laws seek to diffuse. One perspective is that such laws are acceptable only with a strong incitement element linking the speech as a proximate cause to action taken or to an imminent threat of action. Another perspective is that intolerant views should not be suppressed but should be admitted into the “marketplace of ideas” for public discussion. American jurisprudence on freedom of expression contemplates that some ideas are unpopular and offensive, but that the proliferation of different ideas and open discussion are fundamental to a democratic society: “repression breeds hate; … hate menaces a stable government; … the path of safety lies in the opportunity to discuss freely supposed grievances and proposed remedies.”
 The ECHR echoed this view when it stated in the case of Handyside v. the United Kingdom:

[Freedom of expression] is applicable not only to “information” or “ideas” that are favourably received or re garded as inoffensive or as a matter of indifference, but also to those that offend, shock or disturb the State or any sector of the population. Such are the demands of that pluralism, tolerance and broadmindedness without which there is no “democratic society.”

Algeria’s law criminalizes “defamation with intent to incite public intolerance….”
 This is problematic in that “public intolerance” is a vague term that that could lead to overbroad and arbitrary application. Furthermore, the law criminalizes mere intent, without any requirement that there be actual public intolerance incited. To prevent prosecutorial abuse of this law it would be advisable for Algeria to consider repealing the law or at least define the terms more clearly and require an element of actual injury.

B. Criminal v. Civil Prosecution

Criminal libel laws first originated to provide a satisfactory legal remedy for damage to reputation, in part as an effort to discourage individuals from resorting to duels to protect their honor.
 A body of law that once served the purpose of deterring violence and promoting the rule of law in medieval Europe has lost its place in mature democracies. The general trend in most countries and international organizations is to rely less on criminal prosecution and more on civil litigation to address problems of libel and defamation. Countries that still maintain criminal libel laws on their books enforce them infrequently, if at all, and many countries have repealed them altogether. In his 2001 report, Mr. Abid Hussain, the UN special rapporteur on the promotion and protection of the right to freedom of opinion and expression, called on governments “to repeal criminal defamation laws in favor of civil laws.”
 And as mentioned above, in the case of Columbani v. France, the ECHR found a violation of Article 10 in Article 36 of the 1881 French Law on Freedom of the Press, which defined the criminal offense of insulting foreign heads of state.

There are several reasons Algeria should consider removing its libel and defamation provisions from its Penal Code and replace them with a civil cause of action instead. One perspective is that criminal proceedings are not the appropriate forum in which to address reputation damage, as they are aimed at retribution rather than compensation to the victim. Civil litigation provides adequate remedy without encouraging the governmental abuse of power and intimidation often involved in the enforcement of criminal libel statutes. Moreover, criminal investigation and prosecution frequently carries with it a greater public stigma than civil litigation. Not only is this ordeal traumatic and cumbersome for those charged, but the cost to taxpayers of investigating and prosecuting criminal libel laws can be substantial. Finally, criminal sanctions (discussed infra), especially custodial detainment, are much more severe than the pecuniary damages awarded in civil litigation and have the effect of chilling speech. Individual defendants are very weak in comparison to the size and resources of the government in defending against such severe sanctions.

C. Drafting of the Defamation Provisions

As noted above, the general trend among modern democracies and international organizations is to move away from broadly defined criminal defamation laws, especially those that prohibit criticism of the government. Given that our recommendations are to eliminate seditious libel laws altogether, to eliminate or to define more tightly “hate speech” laws, and to transfer all defamation legislation from the penal code to the civil code, there remain several issues in the legislation that need to be addressed in terms of drafting and enforcement. These include the commencement of legal action under the provisions, the elements of the offense, defenses, and sanctions.

1. Commencement of Legal Action

As the defamation laws are written, it appears that the government automatically initiates legal action on behalf of the injured party. While defamation laws exist to protect the individual honor and reputation, it is possible under these laws that prosecution can take place even where there has been no initial demonstration of any actual injury to the supposed victim. This policy is an inefficient use of the State’s wealth, allowing the government to prosecute cases with little foundation or justification. It also provides the government an inappropriate degree of latitude to persecute any individual it wishes to silence or threaten.

If Algeria were to transfer its defamation provisions to its Civil Code, it would be necessary to consider the question of standing. In Commonwealth countries and in the United States, where defamation exists primarily as an action at common law, courts have used procedural mechanism to limit who has standing to sue. The growing international trend is not only to abolish criminal seditious libel laws, but also to deny the government standing to sue in civil cases. In addition to the rationale that criticism of the government is vital to the success of a democracy and that political action and public relations offer the government adequate recourse to address allegations, several courts
 have decided that defamation laws are designed to protect personal reputation, which a government body cannot have. Some jurisdictions have extended this principle to even include both state-owned corporations
 and political parties.
 The ECHR and the United States have further limited standing to exclude politicians. As mentioned above, in the Lingens case, the ECHR ruled “the limits of acceptable criticism are accordingly wider as regards a politician as such than as regards a private individual.”
 When choosing to submit himself to the public forum, a politician “knowingly lays himself open to close scrutiny.”

2. Elements of the Offense

Recalling the international standards of law surrounding freedom of expression, the ICCPR and the ECHR require that a state must demonstrate that its restriction on freedom of expression is provided for by law. This is to promote the rule of law, to provide adequate notice, and to prevent arbitrary enforcement when dealing with a restriction on a vital liberty. In the case of Kivenmaa v. Finland (1994), the ICCPR determined that there must not only be a law on the books at the time the crime is committed, but that the law must not be arbitrarily applied and expanded beyond its actual scope to include activity the governing authorities wish to suppress.

The Algerian defamation provisions should define the elements of the offense with greater clarity and specificity if they are to comply with international standards and to avoid arbitrary enforcement. For example, the terms “offends,” “offensive,” “insulting,” “defamatory,” and “public intolerance” are vague and can be defined according to the subjective interpretation of those enforcing the law. There is no guidance as to the context in which an expression becomes offensive or defamatory. Must the expression occur in public, or is it sufficient that the communication take place in private? Must the offended party directly witness the offense, or is third-party hearsay adequate to justify a charge under this law? Moreover, there is no element specifying the degree of offense that must be caused, or even that there must be any actual injury at all. As it stands, the term “offense” appears to be measured according to a subjective standard without a requirement that the prosecution meet any objective criteria demonstrating injury. This subjective standard, coupled with the absence of an intent element in the first three provisions, creates a strict liability law that could easily lead to the presumption of the defendant’s guilt. According to the Algerian Constitution
 and the ICCPR,
 defendants must be presumed innocent until proven guilty. The provisions should include an element defining the prosecutor’s burden of proof for the various elements, based on the defendants’ presumption of innocence.

3. Defenses

Once the prosecution has fulfilled its burden of establishing the elements of the offense, the defendant should be entitled to present a defense. As currently constructed, the defamation provisions create strict liability and do not provide for any defenses to the charge. A commonly recognized defense to a defamation charge is truth, for which the Algerian law does not appear to make any provision. The US Supreme Court, in New York Times v. Sullivan (1964), took a bold stand in establishing an “actual malice requirement” (knowing of falsity or reckless disregard of the truth),
 which shifts the burden to the prosecution to prove falsity while excusing innocent mistakes and political criticism made in good faith. The Supreme Courts of India and Pakistan have built upon this standard,
 while Australia and South Africa have adopted a milder standard of “reasonableness,” emphasizing that the decision to publish was justifiable and that the defendant did not know the information was false.
 Another defense is “fair comment,” or the right to make expressions of pure opinion. In Lingens, the ECHR distinguished facts, which can be proved, and “value-judgments,” which cannot.
 Many countries also recognize the defense of “privilege” — the protection of expression with respect to certain individuals or subjects. Privilege protects expression made for the public good, and applies, for example, to statements made by elected officials or a witness in a trial or to statements made with respect to a topic of public concern. The ECHR in the case of Thorgeirson v. Iceland (1992) extended heightened scrutiny to non-political issues of public interest. In this same opinion, the Court discussed the theme of the press as a provider of information and a “public watchdog.”

4. Sanctions

Article 19 of the ICCPR requires that a state demonstrate the necessity of any regulation on freedom of expression. Inherent in the requirement of necessity is the idea of proportionality and that sanctions should not be so intimidating as to chill speech. In the case of Tolstoy Miloslavsky v. the United Kingdom (1995), the ECHR ruled that excessive damages violate the “necessary” requirement for justifying a restriction on expression. The Court explained, “Under the Convention, an award of damages for defamation must bear a reasonable relationship of proportionality to reputation suffered.”

The Algerian defamation provisions include substantial monetary fines plus imprisonment. Articles 144 b, 144 b.1, and 146 punish anyone who offends the President, the Parliament, the military, or any other public institution with imprisonment of one to three years and/or 100,000 to 1 million dinars [US$1400 to 14,000]. The same sanctions apply to the managers and editors of the publication in which the offense appeared, as well as to the publication itself. These sanctions double with recidivism. Article 298 punishes defamation towards private individuals with a fine of 5,000 to 50,000 dinars and/or five days to six months in prison. Defamation with the intent to incite intolerance toward members of racial or religious groups is punishable by imprisonment of one month to one year and/or a fine of 10,000 to 100,000 dinars.

Under the defamation provisions, it is a greater crime to offend the State or its representatives than it is to offend a private individual. This contradicts the internationally recognized principle that both politicians and the government should not be accorded special status above the citizens they serve, nor should they be immune from public criticism. 

The heightened sanctions for defaming the President deter the public discourse on political issues that is central to a thriving democracy. Such heavy fines and the possibility of imprisonment serve as a form of prior restraint; the press will decline to assume the risks of severe sanctions and therefore refrain from “performing its task as purveyor of information and public watchdog.”
 In a 1995 report on the Republic of Korea, the UN Special Rapporteur for Freedom of Expression wrote, “Any system of prior restraint on freedom of expression carries with it a heavy presumption of invalidity under international human rights law.”
 

The use of custodial sanctions, i.e., imprisonment, is controversial and is discouraged by international organizations. The restriction of one’s personal liberty is one of the most severe penalties a state can execute. The UN Human Rights Committee has repeatedly expressed concern over the possibility of custodial sanctions in Iceland, Norway, Jordan, Tunisia, Morocco, Mauritius, and Iraq.
 The General Conference of UNESCO has demanded the release of all journalists calling “the arrest and detention of journalists because of their professional activities … a grave violation of human rights.”
 In 1998 the United Nations Commission on Human Rights expressed its concern “at the extensive occurrence of detention … persecution and harassment, including through the abuse of legal provisions on criminal libel … directed at persons who exercise the right to freedom of opinion and expression.”
 It is advisable, in the promotion of democracy and human rights, that Algeria modifies its sanctions to exclude imprisonment, to reduce significantly the size of the monetary fines for defamation against individuals, and to remove all sanctions for defamation of the government.

Appendix A

Biographical Statements of Experts Assessing the Laws

Biographical Statements of Experts Assessing the Laws

Anis Bajrektarevic
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Sandra S. Baron is currently Executive Director of the Libel Defense Resource Center, a non-profit clearinghouse organized by the media to monitor developments and promote First Amendment rights in the libel and privacy fields. The Libel Defense Resource Center’s media membership includes most of the United States’ leading publishers and broadcasters, plus media and professional trade associations representing newspaper, magazine, newsletter, and book publishers, broadcasters, journalists, authors, directors, and newspaper editors, and also media insurance carriers. The organization’s law wing, the Defense Counsel Section, is comprised of an additional one hundred seventy-plus law firms across the United States, as well as England and Canada, specializing in media and libel defense representation.


In addition to private practice, Ms. Baron has served as Senior Managing Attorney at the National Broadcasting Company, Inc., and as Associate General Counsel of the Educational Broadcasting Company, WNET/Thirteen, in New York. She was an associate with Cahill Gordon & Reindel, also in New York. She serves on the Communications and Media Law Committees of the New York State Bar Association and the Association of the Bar of the City of New York, as well as the Forum committee of the American Bar Association. She is co-author of the second edition of Libel, Slander and Related Problems, a treatise published by the Practicing Law Institute. She received her Juris Doctor degree from Columbia University School of Law.

Professor James J. Brodell


James J. Brodell, operates A.M. Costa Rica, an online daily newspaper, in San José, Costa Rica. He is a former New York and New Jersey newsman. He also was copy desk chief of The Daily Journal in Caracas, Venezuela. 
Mr. Brodell served on the faculty at the School of Journalism at Southern Illinois University and at the Department of Journalism of Metropolitan State College of Denver.

Dana Bullen


Following 15 years as World Press Freedom Committee executive director (1981-96), Dana Bullen has been senior adviser to the WPFC since 1996. The WPFC, based in Reston, VA., joins under one banner 45 journalistic organizations on sic continents. It is committed to the global defense of press freedom and to assisting news media and journalists with practical assistance. During 21 year with The Washington Star, before joining WPFC, Bullen, 10, was foreign editor (twice), U.S. Senate reporter, U.S. Supreme Court reporter, syndicated columnist and an assistant news editor of that paper. He was a Nieman Fellow at Harvard University, 1966-67; a Research Fellow at Harvard’s East Asian Research Center, 1971; and Journalist in Residence at the Fletcher school of Law and Diplomacy, Tufts University, 1980-81. In 2000, Bullen was awarded the Inter American Press Association’s Chapultepec Grand Prize in recognition of his work for press freedom.

Joel Campagna

Joel Campagna was a consultant to Human Rights Watch from 1993-96, and traveled to Egypt and Lebanon as part of fact-finding missions in 1994, 1995, and 1996. Campagna has lived and studied in Egypt and has also worked as a researcher for the Cairo-based Center for Human Rights Legal Aid. He has a master's degree in international affairs from Columbia University's School of International and Public Affairs, with a specialization in Middle East studies. Campagna earned a B.A. at Fordham, where he majored in political science. 

The Honorable Ane C. de Visser


Ane C. de Visser has been a president of the civil section and deputy-president of the district court and court of appeal of Zutphen, the Netherlands, since 1994. From 1991 to 1994, he was president of the criminal section of the district court and court of appeal. From 1985 to 1991, he was a judge of the criminal and civil section of the district court and court of appeal of Zutphen. Prior to becoming a judge, Judge de Visser was a public prosecutor for five years. He also serves as a trainer of police officers and has served at a CEELI workshop on judicial independence. Judge de Visser received his Masters degree in law in 1973 from the University of Leiden.

Michael Fowler

Michael Fowler is a journalist-lawyer with consulting experience in Cambodia, Egypt and Estonia, and in Thailand with Burmese exiles. He teaches advanced reporting, journalism ethics and media law at American University in Cairo. He was a reporter or editor for several American newspapers and news services, including the Miami Herald, the Miami News, the Anchorage Daily News, the Associated Press and United Press International. As a lawyer he has been a prosecutor and defense attorney and has advised several newspapers.

Jeffrey Ghannam

Jeffrey Ghannam was the 2001-02 Howard R. Marsh professor of journalism at the University of Michigan, Ann Arbor. He taught courses that considered the rule of law in journalism and the struggle for truth in wartime. A lawyer, he has written on legal affairs for the American Bar Association Journal and spent nearly 10 years as a staff writer at the Detroit Free Press. He has also contributed to The Boston Globe, The New York Times, Time magazine and United Press International. He also is a media consultant and has served as an editor and trainer in Beirut, Lebanon for the International Center for Journalists in Washington, D.C.

Andrea Goldbarg

Andrea Goldbarg is currently a first year associate in the litigation and dispute resolution department of Clifford Chance Rogers & Wells LLP, where she has worked in the media practice group, the international arbitration practice group, as well as the white collar criminal defense practice group. Ms. Goldbarg will be taking a one year leave of absence from the firm to clerk for the Honorable Judith N. Keep, in the U.S. District Court of Southern California.

Prior to law school, Ms. Goldbarg was assistant to the President of Transparency International for Latin America and the Caribbean (TI-LAC), where she researched issues of international corruption. As part of TI-LAC’s mission, Ms. Goldbarg was the coordinator of an Inter-American Development Bank project to implement an anti-corruption unit within the Dominican Republic’s Attorney General’s Office. 

Ms. Goldbarg was also the project manager for the United Nations Development Program’s Citizen Education Project in Buenos Aires, Argentina.

Ms. Goldbarg received her B.A. degree from Brandeis University, her M.A. degree from Georgetown University, and her J.D. from Boston University School of Law. In law school, Ms. Goldbarg was the Managing Editor of the Boston University International Law Journal, and published her Note “The FCPA and Structural Corruption” in the Fall of 2000.

Jane E. Kirtley

Jane E. Kirtley has been the Silha Professor of Media Ethics and Law at the School of Journalism and Mass Communication at the University of Minnesota since August 1999. Prior to that, she was Executive Director of The Reporters Committee for Freedom of the Press in Arlington, Virginia, for 14 years. She was appointed Director of The Silha Center for the Study of Media Ethics and Law in May 2000, and named to the affiliated faculty of the University of Minnesota Law School in March 2001.

Professor Kirtley speaks frequently on First Amendment and freedom of information issues, both in the United States and abroad, including in Argentina, Belarus, Brazil, Bulgaria, China, Chile, the Czech Republic, Hong Kong, Japan, Latvia, Macau, Mongolia, Poland, Romania and Russia, as well as in the United Kingdom, Ireland and Canada. Professor Kirtley has prepared comments for the ABA’s CEELI analyses of proposed media and freedom of information laws for Armenia, Bosnia & Herzegovina, Croatia, the Czech Republic, the Republic of Georgia, and Kazakhstan. She contributed chapters to CEELI’s “Concept Paper on Freedom of Information” and “Concept Paper on Media Law.”  

Professor Kirtley received her J.D. degree from Vanderbilt University School of Law in 1979. She holds bachelor’s and master’s of journalism degrees from Northwestern University’s Medill School of Journalism.

Before joining the Reporters Committee staff, Professor Kirtley was an attorney for five years with the law firm of Nixon, Hargrave, Devans and Doyle in Rochester, N.Y. and Washington, D.C. She is a member of the New York, District of Columbia, and Virginia bars. Professor Kirtley also worked as a reporter for the Evansville (Indiana) Press and The Oak Ridger and Nashville Banner (Tennessee).

Professor Kirtley writes the “First Amendment Watch” column each month for American Journalism Review, and serves of the board of directors for the Sigma Delta Chi Foundation and Communication Law & Policy. She has received many awards and honors, including induction into the Medill School of Journalism’s Hall of Achievement in 1999; the FOI Hall of Fame in 1996; and the John Peter Zenger Award for Freedom of the Press and the People’s Right to Know from the University of Arizona in 1993. 

Professor Peter Krug

Peter Krug is a Professor at the University of Oklahoma College of Law. He joined the law faculty in 1991. Before that, was an attorney in private practice with the firm of Foley and Lardner in Madison, Wisconsin. 

Professor Krug teaches courses in comparative law, international business transactions, international trade law, mass media law, and public international law. His primary research specializations are in the fields of comparative judicial systems, particularly in central and eastern Europe and the former Soviet Union, and comparative news media law. Professor Krug holds a Ph.D. in Russian history and a law degree from the University of Wisconsin.

Among his service activities, Professor Krug is a member of the Media Law Working Group of the American Bar Association’s Central and East European Law Initiative, and he serves as the U.S. Supreme Court liaison to the European Commission for Democracy Through Law (otherwise known as the “Venice Commission”). In 1998, he was awarded a Samuel Roberts Noble Foundation Presidential Professorship at the University of Oklahoma.

Laura Handman

Laura Handman is a partner with the Davis Wright Tremaine’s office in Washington, D.C., where she specializes in media law, litigation, and intellectual property. Her extensive experience in media law includes the representation of U.S. and foreign book, magazine, newspaper and electronic publishers and broadcasters in libel, privacy and newsgathering torts, copyright, trademark, access, reporter's privilege, advertising, sweepstakes and promotion and other First Amendment-related matters. She received her law degree from Boston University School of Law.

Matthew Herrington

Matthew Herrington is currently an associate attorney with the Washington, D.C. law firm of Williams & Connelly LLP. Previously, he served as Majority Counsel, United States Senate Committee on Governmental Affairs, Campaign Finance Investigation, and as a clerk to Judge Conrad K. Cyr, United States Court of Appeals for the First Circuit. He received his Juris Doctor degree from Yale Law School in 1993.

Chad E. Milton

Until joining Marsh in August, 2000, he was Senior Vice President at Media/Professional, the world’s largest underwriters of media liability insurance. In his twenty years at Media/Professional he served as head of the media law and claims department and was responsible for the company’s marketing. He consulted with Media/Professional underwriters, assisting them in all aspects of underwriting from drafting policy forms to negotiating terms of individual policies. Having been involved in initiating Media/Professional’s office in London, he regularly worked there, dealing with English, Irish and other European media companies. He has observed and managed litigation against media companies throughout the world.

He is a regular speaker and moderator at forums presented by organizations such as National Association of Broadcasters, Radio and Television News Directors Association, American Bar Association, Practicing Law Institute, American Conference Institute, Copyright Society, DRI and others. He has conducted loss prevention workshops in individual newsrooms and for editorial management groups. In addition, he is a frequent author of articles on media insurance.

He is a graduate of Colorado College, University of Colorado School of Law and University of Missouri School of Journalism.

Barbara Swann

Barbara Swann is a media lawyer who has written and lectured extensively on media law reform issues in transitional and developing democracies. She is an active member of the Media Law Reform Working Group of the American Bar Association/Central and East European Law Initiative (ABA/CEELI), and served in the Republic of Armenia in 1999 as Media Law Specialist for ABA/CEELI. From 1997 to 1998, Ms. Swann was the Liaison to the Republic of Georgia for ABA/CEELI. Ms. Swann currently assists the U.S. Department of Justice as an international legal consultant.

A member of the New York Bar, Ms. Swann previously practiced law in Manhattan at Cahill Gordon & Reindel, where she worked on First Amendment and media law matters for the firm. Ms. Swann also is a member of the Bars of California, New Jersey and the District of Columbia. Before entering private practice, Ms. Swann completed two judicial clerkship, first for Chief Justice Robert N. Wilentz of the New Jersey Supreme Court, and then for Judge Leonard I. Garth of the United States Court of Appeals for the Third Circuit. She is a graduate of Rutgers School of Law – Newark, where she taught legal research and writing and was editor-in-chief of the Rutgers Law Journal.  

Ms. Swann also is a former award-winning journalist and public relations executive. 

Richard N. Winfield

Richard N. Winfield chairs the Media Law Reform Program for CEELI, has represented CEELI at numerous media law reform conferences, and regularly advises on pending mass media legislation in the former Soviet bloc. Mr. Winfield teaches comparative media law at Columbia Law School and U.S. media law at Fordham Law School. He served for many years as general counsel for The Associated Press, specializing in First Amendment litigation, notably in libel and access matters. He also represented numerous other news organizations in First Amendment litigation and in legislative matters. He successfully defended several hundred libel suits and handled more than 100 other litigations for news organizations involving access, prior restraint and freedom of information issues.

Mr. Winfield has written numerous articles on communications law and frequently speaks on First Amendment issues at national and international editors' and bar meetings. He founded and regularly chairs the PLI libel litigation conferences and edits the course handbooks. He is a member of the ABA Forum on Communications Law and served for four years as statewide chairman of the Media Law Committee of the New York State Bar Association. He now serves on the Association's Committee on Judicial Selection.

Mr. Winfield received his A.B. degree from Villanova University and his law degree from Georgetown University Law Center. While an officer on active duty in the U.S. Navy, Mr. Winfield was an instructor in European and American diplomatic history at the U.S. Naval Academy.

Appendix B

International Covenant on Civil and Political Rights,

Article 19

International Covenant on Civil and Political Rights

The United Nations General Assembly Resolution 2200 A(Xxi) of 16 December 1966

PREAMBLE 

The States Parties to the present Covenant, 

Considering that, in accordance with the principles proclaimed in the Charter of the United Nations, recognition of the inherent dignity and of the equal and inalienable rights of all members of the human family is the foundation of freedom, justice and peace in the world, 

Recognizing that these rights derive from the inherent dignity of the human person, 

Recognizing that, in accordance with the Universal Declaration of Human Rights, the ideal of free human beings enjoying civil and political freedom and freedom from fear and want can only be achieved if conditions are created whereby everyone may enjoy his civil and political rights, as well as his economic, social and cultural rights, 

Considering the obligation of States under the Charter of the United Nations to promote universal respect for, and observance of, human rights and freedoms, 

Realizing that the individual, having duties to other individuals and to the community to which he belongs is under a responsibility to strive for the promotion and observance of the rights recognized in the present Covenant, 

Agree upon the following articles:

*****

 Article 19 

1. Everyone shall have the right to hold opinions without interference. 

2. Everyone shall have the right to freedom of expression; this right shall include freedom to seek, receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print, in the form of art, or through any other media of his choice. 

3. The exercise of the rights provided for in paragraph 2 of this article carries with it special duties and responsibilities. It may therefore be subject to certain restrictions, but these shall only be such as are provided by law and are necessary: 

a) For respect of the rights or reputations of others; 

b) For the protection of national security or of public order (ordre public), or of public health or morals. 

Appendix C

African Charter on Human and Peoples’ Rights,

Article 9

African Charter on Human and Peoples' Rights

adopted June 27, 1981, OAU Doc. CAB/LEG/67/3 rev. 5, 21 I.L.M. 58 (1982), entered into force Oct. 21, 1986

Preamble

The African States members of the Organization of African Unity, parties to the present convention entitled "African Charter on Human and Peoples' Rights", 

Recalling Decision 115 (XVI) of the Assembly of Heads of State and Government at its Sixteenth Ordinary Session held in Monrovia, Liberia, from 17 to 20 July 1979 on the preparation of a "preliminary draft on an African Charter on Human and Peoples' Rights providing inter alia for the establishment of bodies to promote and protect human and peoples' rights"; 

Considering the Charter of the Organization of African Unity, which stipulates that "freedom, equality, justice and dignity are essential objectives for the achievement of the legitimate aspirations of the African peoples"; 

Reaffirming the pledge they solemnly made in Article 2 of the said Charter to eradicate all forms of colonialism from Africa, to coordinate and intensify their cooperation and efforts to achieve a better life for the peoples of Africa and to promote international cooperation having due regard to the Charter of the United Nations and the Universal Declaration of Human Rights; 

Taking into consideration the virtues of their historical tradition and the values of African civilization which should inspire and characterize their reflection on the concept of human and peoples' rights; 

Recognizing on the one hand, that fundamental human rights stem from the attributes of human beings which justifies their national and international protection and on the other hand that the reality and respect of peoples rights should necessarily guarantee human rights; 

Considering that the enjoyment of rights and freedoms also implies the performance of duties on the part of everyone; 

Convinced that it is henceforth essential to pay a particular attention to the right to development and that civil and political rights cannot be dissociated from economic, social and cultural rights in their conception as well as universality and that the satisfaction of economic, social and cultural rights ia a guarantee for the enjoyment of civil and political rights; 

Conscious of their duty to achieve the total liberation of Africa, the peoples of which are still struggling for their dignity and genuine independence, and undertaking to eliminate colonialism, neo-colonialism, apartheid, zionism and to dismantle aggressive foreign military bases and all forms of discrimination, particularly those based on race, ethnic group, color, sex. language, religion or political opinions; 

Reaffirming their adherence to the principles of human and peoples' rights and freedoms contained in the declarations, conventions and other instrument adopted by the Organization of African Unity, the Movement of Non-Aligned Countries and the United Nations; 

Firmly convinced of their duty to promote and protect human and people' rights and freedoms taking into account the importance traditionally attached to these rights and freedoms in Africa; 

Have agreed as follows:

*****

Article 9

1. Every individual shall have the right to receive information.

2. Every individual shall have the right to express and disseminate his opinions within the law.

Appendix D

European Convention for the Protection of Human Rights and Fundamental Freedoms, Article 10

European Convention for the Protection of Human Rights and Fundamental Freedoms

Rome, 4.XI.1950
The governments signatory hereto, being members of the Council of Europe,

Considering the Universal Declaration of Human Rights proclaimed by the General Assembly of the United Nations on 10th December 1948;

Considering that this Declaration aims at securing the universal and effective recognition and observance of the Rights therein declared;

Considering that the aim of the Council of Europe is the achievement of greater unity between its members and that one of the methods by which that aim is to be pursued is the maintenance and further realisation of human rights and fundamental freedoms;

Reaffirming their profound belief in those fundamental freedoms which are the foundation of justice and peace in the world and are best maintained on the one hand by an effective political democracy and on the other by a common understanding and observance of the human rights upon which they depend;

Being resolved, as the governments of European countries which are like-minded and have a common heritage of political traditions, ideals, freedom and the rule of law, to take the first steps for the collective enforcement of certain of the rights stated in the Universal Declaration,

Have agreed as follows:

*****

Article 10

Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers. This article shall not prevent States from requiring the licensing of broadcasting, television or cinema enterprises.

The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society, in the interests of national security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation or rights of others, for preventing the disclosure of information received in confidence, or for maintaining the authority and impartiality of the judiciary.

Appendix E

Laws on Defamation for the Republic of Algeria

Laws on Defamation for the Republic of Algeria

Article 144 b : Any person who offends the president through an expression deemed offensive, insulting or defamatory, be it orally, in drawings, declarations or through the support of any other electronic, computer or information means is punishable by imprisonment of one to three years and fines of 100,000 to 1 million dinars [US$1400 to 14,000] or one of these two sentences only.

Article 144 b.1 : When the infraction targeted in Article 144 b is committed through a daily, weekly or other publication, legal proceedings will be launched against the author of the insult, the managers and editors of the publication, as well as the publication itself. In this instance, the authors of the infraction are punishable by imprisonment of one to three years and a fine of 100,000 to 1 million dinars or one of these two sentences only. The publication would incur a fine of "500,000 to 5 million dinars [$7,000 to $70,000]. In case of a subsequent offence, the prison sentences and fines are doubled. 

Article 146 : These sanctions described in articles 144b and 144b.1 are also applicable in cases where offences are committed against the Parliament or one of its two Houses, the ANP [National Popular Army, Armée nationale populaire, and any other public institution or constituent body. In case of a subsequent offence, the prison sentences and fines are doubled.

Article 298 : Defamation directed towards private individuals is punishable by imprisonment of five days to six months and a fine of 5,000 to 50,000 dinars or one of these two sentences only. Defamation with the intent to incite public intolerance directed towards an individual as a member of  a racial group, a group espousing a particular doctrine or any religion, is punishable by imprisonment of one month to one year and a fine of 10,000 to 100,000 dinars or one of these two sentences only.

From text of provisions published in “Liberté” on April 22, 2001. Forwarded to FH by Ambassador Idriss Jazairy in correspondence of April 23, 2001.
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