Shifting the “Power” in Algeria

A report by William D. Meyer

A former Soviet client state struggles with Islamic fundamentalism. Violence claims 100,000 dead and 10,000 “disappeared” after a decade of savage massacres and retaliation.  Massive protests demand democracy, while the secular and military pouvoir (power) maintains its grip.


At the same time, heaping platters of fish flow from the kitchen of a modest seaside village café.  Waterfalls cascade through a deep gorge bisecting an ancient city.  Covered young women chatter excitedly as they race for their next law school class.  


This – and much more – is Algeria: a front line in the war on terrorism and country of immense potential.  Into this milieu, an American initiative seeks to promote the rule of law. 

A Modest Beginning

In early September 2002, Vernice Guthrie, Executive Director of the ABA’s Africa Law Initiative Council (ABA-Africa), traveled to Algeria to work with Algerian judges, lawyers and government officials on a work plan for an ABA-Africa project for that transitional society.  The project is funded by the United States Agency for International Development (USAID), through the RIGHTS Consortium, a coalition of NGOs dedicated to advancing democratic values around the world.   

Earlier, pioneering work in Algeria by Judge Joseph Nadeau demonstrated the keen interest in, and viability of, such a project.  As a veteran of the ABA’s Central and Eurasian Law Initiative (CEELI), I was asked to tag along, and provide some insights based on our long work with the post-socialist states of Central and Eastern Europe and the former Soviet Union.


The environment we found was both exciting and challenging.  As the project unfolds, the unique circumstances of the Algerian situation will create opportunities for real progress, and obstacles to meaningful reform.

Algeria


For a century, Algeria was a department – an integral part – of France.  After eight years of war and a million Algerian casualties, the Evian Accords of 1962 gave Algeria its immediate independence.  What emerged was a secular Arab-Islamic socialist state with a one-party political system, aligned with the Soviet Union.  The American perspective, dictated by Cold War politics, viewed Algeria was one of “them,” rather than one of “us.”  For three decades, relations between the two countries were frigid; contacts were few.

Recognizing the failure of Algerian and world socialism, in the late 1980s the regime began efforts at liberalization.  By then, however, the authoritarianism and economic ineptitude of the secular regime had led to the resurgence of Islam.  Free elections in 1991, which might have ended Algeria’s estrangement from the U.S., were halted by the pouvoir when it became apparent that fundamentalist Islamic parties would win control.  

Rather than joining the democratic world, Algeria entered a decade of savage violence, marked by massacres and unspeakable atrocities visited on civilians.  The relatively few contacts with the West withered, as foreign travelers shied away from the violence and Western governments condemned the repression.

A truce with one of the largest Islamic groups in 1997 began to slow the violence.  By 2002, fundamentalist massacres claimed “only” 100 lives per month.  New elections were held in 1997, but Islamists were allowed little participation and the vote was widely viewed as fraudulent.  Even this modest loosening of authoritarian rule allowed popular discontent to again surface, culminating in riots among the Berber minority in 2001 that led to at least 80 deaths.  

The slow thaw in Algeria’s frosty relations with America likely would have continued but for one event: September 11.  Secular Arab elites, even with repressive, socialist pasts, became less distasteful to American policy makers.  Support for and strengthening of secular (or at least non-fundamentalist) forces in the Arab world became an American priority.

As an Algerian prosecutor put it, “Algeria is now one of the pieces on the chessboard.”  Both internally and internationally, Algeria is in a state of transition.  This new environment holds out the possibility of meaningful progress in legal reform and the protection of human rights.

The Algerian Judiciary

The Algerian judiciary is emerging from nearly a half century of one-party rule, complicated by a decade of savage civil unrest.  Islamic extremists viewed the courts as an instrument of State power – as did the State.  The notion of the rule of law held little credence in this battle.


Algerian judicial structures follow a typical model.  First instance courts of general jurisdiction handle trial matters, while a second, appellate instance hears appeals de novo.  The Supreme Court serves as a traditional European-style court of cassation, while the Council of State handles administrative appeals.  


Judges are drawn from the ranks of law school graduates, who take a competitive test for admission to l’intstitut national de la Magistrature.  Appointments to the judiciary ostensibly are based solely on merit, with 100 new judicial trainees joining the Institut each year.  Each trainee receives three years of instruction at the Institut, which features state-of-the-art facilities rivaling anything in the West. 


A significant number of judges (variously described as 40% - 60%) are women.  The raw numbers, however, do not tell the entire truth. Several months ago it was reported that only one woman was serving as president in an Algerian court.  Indeed, during our time in Algeria, including meetings with a number of judges’ groups, we never met a woman judge.  


The judicial process follows the traditional French model, without many of the modern improvements and under the shadow of the pouvoir.  The criminal justice process is divided into three functions: accusation (prosecutor), investigation (investigating magistrate) and judgment (judge).  Institut graduates fan out across all three professions, and personnel typically are moved from one seat to another.  A judge may be shifted by the Ministry of Justice to a position as a prosecutor, a prosecutor to an investigating magistrate, and so on.  Members of this expanded “judiciary” are viewed essentially as civil servants, to be reassigned both geographically and functionally as the Ministry determines.


Working conditions are difficult, and judicial salaries and benefits are substandard.  Workloads typically are backbreaking; some first-instance judges may be called upon to handle up to 150 files per day.


The results are predictable.  Corruption is endemic.  While direct bribery may not always be involved, other factors place the judiciary under substantial pressure.  Young judges are assigned fresh from the Institut to regions far from home, often rife with civil unrest and personal danger.  They are paid little, given huge workloads, and asked to dispense justice in a volatile situation.  Prosecutors and investigating magistrates are their elders or classmates.  Even experienced judges have little time to study the mass of files crossing their desks, and may simply accede to the State’s version of events.  If a judge contemplates exercising real judicial discretion, the pouvoir can suggest the proper outcome.  Since an “erroneous” outcome likely would be overturned on appeal in any event, the pressure to conform is severe.


If a judge begins to “stray,” the pouvoir can use the disciplinary process to enforce discipline.  Like many European systems, Algerian judges are given broad powers, in even non-litigation, semi-bureaucratic matters.  Given their economic circumstances, judges may accept recompense under the table for informal assistance.  In a land of few secrets, such behavior is tolerated but remembered.  Should a judge later display unwanted independence, old files can be dusted off and legitimate charges drawn up.  Such judges become social outcasts, with their professional – and often personal and family – lives destroyed.  Nonetheless, judges of conscience do continue, often without promotion or other encouragement.

The Problems


One striking aspect of our meetings was that a decision clearly had been made at the highest levels to cooperate with, and in fact solicit, ABA assistance.  Every segment of the official legal community sought to embrace us, and offer cooperation on an array of issues.  

The message was perhaps a bit too uniform, and focused on “safe” issues (e.g. international and commercial matters) and criminal law topics tailored to an American audience (e.g. money laundering and financing of terrorism).  More sensitive issues such as human rights or criminal procedures were seldom mentioned in the list of initial requests.


Our Algerian counterparts also focused on the transitional nature of the situation.  With the decline of terrorism, Algeria was now ready to modernize its legal system in line with international norms.  Officially, however, the targets of choice for modernization were in the “safe” areas discussed above.


A different, darker story emerged in discussions with individual judges and avocats.  In candid moments, numerous individuals forcefully stated that there was no rule of law in Algeria.  Apart from corruption, many identified the primary problem as the emasculation of the criminal  justice system.  Algerian law allows the police to detain suspects for 48 hours without informing the prosecutor; anti-terrorist legislation extends this period.  However, the police effectively control the clock.  Police can simply fail to record an arrest until a confession is received.  Suspects arrested in one city are taken to another, making tracing virtually impossible.  The file going to the prosecutor nonetheless reflects compliance with the law.

Documented cases reflect that torture occurs, often resulting in coerced confessions.  When the suspect reaches the formal system, overworked or indifferent judges ignore the pleas of coercion, and convict based upon the contents of the police file.  Worse, numerous “suspects” simply disappear.  Some estimates place the number of the “disappeared” at 10,000 over the past ten years.  If bodies are found, blame is laid at the feet of “terrorists.”  

Many avocats and some judges advocate changing the process to permit access by avocats to suspects from the moment of arrest.  Not surprisingly, police and security forces are resisting such reforms.  While other issues can be identified within the Algerian legal system, the problems of torture and disappearance, and the concomitant lack of judiciary’s ability to control the process, overshadow all others. 
The Future

Despite the problems, even critics expressed guarded optimism.  While decrying the past and lamenting the present slow progress, Algerian legal professionals uniformly felt that the door was finally open for significant change.  The need, in their view, is for the West to recognize the opportunity, and support the embryonic reforms that are beginning to emerge.

Moreover, members of the Algerian legal community are neither unintelligent nor wholly uninformed.  They realize that the key to their personal self-improvement, and the long-term improvement of Algeria’s world position, is movement toward the rule of law.  So long as Algeria is viewed as a backwater, they will remain locked out of the global economic and professional mainstream.  They also recognize that, by embracing democratic reform, Algeria could establish itself as a leader in a “new” North Africa.


Finally, one detects a hint of self-preservation.  The Algerian pouvoir is largely secular, veterans of a decade-long battle against Islamic fundamentalism.  In subtle but unmistakable comments, legal professionals alluded to the need for secular Algeria to align itself with the Western democracies, if it is to survive the attacks of extremist Islam in the long term.

The ABA and Algeria

Though the Algerian legal community appears eager for assistance missions, officials typically shy away from programs that broach embarrassing or difficult subjects.  While these issues must be addressed, one tenet of the ABA’s assistance programs is to be responsive, rather than unilaterally pushing programs that we prefer.

ABA-Africa’s program for Algeria seeks to balance these competing goals.  Over the coming months, several missions are planned to address topics favored by the Algerian legal community, while concurrently raising the serious issues apparent from our earlier visits.  As the confidence-building process proceeds, and as Algeria moves further toward a truly democratic future, the ABA will work with reformers to solve the difficult legacy of its violent, repressive past.
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