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I. BACKGROUND

Corruption constitutes a threat to democracy, the of law and social justice. Furthermore, it
undermines the principles of an efficient admimistm, harms a market economy and
jeopardizes the stability of state’s institutiokghile corruption has always been known to exist,
it is not acceptable for corruption to achieve aesof normalcy. Unfortunately, the Romanian
population begs to differ and the great majoritgasvinced that the fight against corruption has
“no meaning.* While a National Action Plan against Corruption swapproved by the
government at the end of 200most Romanians are still convinced that the gawent is not
genuinely interested in fighting corruptidnAs corruption and perception about corruption
remain widespread and systematic and because Rasegks accession to the European Union,
the European Commission continues to vehementticize the Romanian government for the
current situation.

According to a recerBrowth from KnowledgéGfK)* poll, the justice system is viewed as the
second most corrupt bodyThe judiciary is perceived as less trustworthynttize police, army
or religious institution§. Though alarming, the recent surveys do not prowidg surprising
information? other reputable institutions, such as the WorldiBand the Open Society Institute
(OSI), had previously reported on the level of aption in the Romanian judiciafyAccording

! Alina Grigoras, According to GfK poll, Romanians perceive increasamruption, Nine
O’Clock, no. 3155, p. 2, (Apr. 22, 2004) (citing tbe recent findings of a public opinion survey
conducted by the GfK institute). The GfK survey ules may be found at http://www.gfk-
ro.com/ccb/climatul_coruptiei.pdf.

2 Guvernul RomanieiNational Program for Prevention of Corruption anctidnal Action Plan
Against Corruption, available atww.gov.ro/engleza/obiective/coruptieNATIONAL%20PROGRAM
%20prevent-Corruptiapdf (accessed on May 10, 2003).

3 Alina Grigorassupranote 1, at 2.

* The GfK Group is a leading market research compainich was established 70 years ago. It
has more than 120 subsidiaries and approximately)05,employees in over 50 countrieSee
http://www.gfk.com.

° Alina Grigorassupranote 1, at 2.

® OSI/EU Accession Monitoring Progratonitoring the EU Accession Process: Corruption and
Anti-Corruption Policy p. 496 (Q.E.D. Publishing 2002).

" By contrast, the National Anti-Corruption ProsexuDffice has reported that during the year
2003, out of a total of 548 people charged withrgation-related offenses, only 1 judge, 1 proseguto
lawyer and 5 legal counsels have been charged suth offensesSee PNA, Sinteza Raportului
Activitatii Desfasurate de Parchetul National Awtiaptie in Anul 2003, available atww.pna.ro/rum/
bilant /html/bilant_2003.htm (accessed on May 1I)4).

8 See generallyGRECO,Evaluation Report on Romania, availablehdtp://www.greco.coe.int/
evaluations/Default.htm (Mar. 8, 2002). The remhrés not specifically appraise the level of catinmp
in the Romanian judiciary, but it assesses thect¥eness of the measures adopted by Romanian
authorities in their efforts to fight corruptiold. See alsoABA/CEELI, Judicial Reform Index (JRI) for
Romaniaavailable athttp://www.abanet.org/ceeli/ publications/jri/hotmnl (May 2002). The JRI does
not address directly the issue of corruption lesabng the Romanian judges. Rather, using a s&d of
factors important to judicial reform in emergingnalecracies such as Romania, the report describes a
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to the World Bank, “the court system is among th&ifutions that are perceived by many to
have widespread corruptioR.OSI reported that “extremely high levels of distroontribute to a
genergllised perception that Romania is governedidsged interests rather than the rule of
IaW.Hl

Romania has already a reasonably comprehensivedadanstitutional framework in place to
fight corruption. Corruption is defined in Articlédb4-257 of the Romanian Criminal Code.
Because the provisions of the Criminal Code cowdy traditional corruption offenses” such as
active bribery, passive bribery, acceptance of enddvantages and trading in influence, they
have been supplemented by Law No. 78/2000 on teeeption, detection and punishment of
acts of corruption. However, both the Criminal €@ohd Law No. 78/2000 were amended many
times in recent years. Moreover, Romania has ioted additional legal provisions regarding
corruption-related matters. Last, but not leastmRoia has signed or ratified various
international conventions aimed at fighting corfapton a global level* Such framework —
coupled with the presence of various institutioharged with fighting corruptid — presents
the danger of creating confusion when it is appt@dlleged instances of corruption. A degree
of incertitude exists among the judiciary regardthg proper application of the existing anti-
corruption legislation.

Although several international institutions hav@aded on corruption in Romania, few have
undertaken anti-corruption activities that wouldewhte the problem. The American Bar
Association/ Central European and Eurasian Lawaliie (ABA/CEELI), together and with
support from the Stability Pact — Anti-Corruptiamtiative (SPAI), have been at the forefront of
these activities.

Among its recent programs, CEELI sponsored a sefeBve training sessions around the
country. The topic of the seminars wagighting Corruption — a Priority of the Reform
Program” They were held in five cities — Oradea, Pite€liuj, Galati, and Alba lulia — where
Court of Appeals are seated. The seminars weredapdeng and they had two objectives: 1)
analysis of specific recent legal provisions regagaorruption offenses and evidence related to
such type of offenses, and 2) causes and facteesiffig corruption in the judicial arena and the
perpetuation of the public perception of the jualigias a corrupt social body.

range of legislative, regulatory, and institutiorsilortcomings of the Romanian judicial system, with
several of them bearing on integrity, accountahibind transparency.

° World Bank, Diagnostic Surveys of Corruption in Romani@.16, available at
http://www1.worldbank.org/publicsector/anticorrtpdmEnglish.pdf (Mar. 2001).

19 0sl, supranote6, at 493.

1 See, e.g.Council of Europe’s Criminal Law Convention and iCikaw Convention on
Corruption, United Nations Convention on TransnaioOrganized Crime, European Convention on
Extradition, and European Convention on Mutual sissice in Criminal Matters and the Convention on
the Transfer of Sentenced Persons.

2 Some of the bodies or institutions charged withting corruption are: National Anti-
Corruption Prosecutor Office, Public Prosecutionrvige Offices, the police, Customs Authority,
Financial Guard, National Office for Preventing a@dmbating Money-Laundering, Prime Minister’s
Monitoring Department, Competition Council and Catition Office.



The participants for each seminar did not exceanhtyrfive judges and they were selected from
the courts under the jurisdiction of the local Goof Appeals. Judges AngelaiHstsanu,
Roxana Trif and Alexandru Vasiliu (all judges ofettBrasov Court of Appeal) were the
moderators of the seminars. Judg&addtisanu conducted the seminars in Oradea and Galati,
while Judge Trif and Judge Vasiliu formed a teard aonducted the other three seminars by
employing a co-training techniqi&Because both the moderators and the organizeredan
interactive seminar which would assure the actiagigpation of all judges, they selected as
their teaching method the case study approach.nriyoiag reciprocated dialog characterizes this
method. It offers an opportunity for all participa to express their opinions individually, as
well as to reflect together on the conclusionshefdiscussions.

The moderators selected their own hypotheticals gfoepresentative sample, see Appendix 1)
yet the materials were quite similar in substanue purpose. They covered provisions of Law
No. 78/2000 on fighting corruption, modified by LalNo. 161/2003, discussion of the
organization and functioning of the National Antiruption Prosecutor’'s Office (NAPO) and
other relevant documents such ashé Reform Strategy of the Judiciar{Decision No.
1052/2003) and“Fighting Corruption in Romania— Measures for Accelerating the
Implementation of the National StrategyABA/CEELI provided the participants in advance
both with the case studies and a list of the legains and documents which formed the basis of
the seminar’s discussions (see Appendix II).

The seminars were composed of two main sessiore.fildt one provided for an analysis of
case studies with different factual scenarios agallissues. Participants were divided in three
working groups, in order to encourage discussiorcaitroversial issues and lively debates
amongst the participants, ensure the involvemenallothe participants and identify distinct
opinions about the same aspects of an issue. Aespekson for each group presented the
opinions and arguments in support of the diffeygpgitions believed to be appropriate for the
specific situations or issues arising from the higpticals. A general debate followed these
presentations.

Using the same working groups approach, the sepamntof the seminar concentrated on a
discussion of the causes and factors determiniddaoring corruption in the judicial arena; the
participants also offered solutions or mechanismgrevent or stem corruption amongst the
judicial branch.

All seminars were rated through evaluation fornmistritbuted by the organizers and filled out by
the participants (for an aggregate response, sperfgix Il1).

[l. DISCUSSION

A. Case Studies

13 All three moderators are experts of the Nationatitute of Magistrates, and they participated
in a train-the-trainers session organized by théoNal Institute of Magistrates and the Netherlands
Helsinki Committee. The training session on intévaécpedagogy was organized in the Netherlands, in
2001.



During the first part of the seminar, participaresiewed two case studies (Appendix I). The
seminar's moderators developed hypothetical stinatito foster analysis of legal provisions,
particularly new ones, and ensure a healthy dedladeit what rules are applicable. The main
purpose of the ensuing debate was for the attenttegmin a thorough knowledge of the
legislation on crimes specified by Law No. 78/2000,the Organization and Operations of the
National Anti-corruption Prosecutors’ Office (NAPQyith subsequent modifications, and to
discuss various aspects of criminal proceduresutirospecific examples. The organizers
anticipated that participating judges would havéedng and, possibly, starkly contrasting views
on the issues raised by the fact patterns. In feith the exception of a couple of minor points
discussed below, judges in all locations agreedhtarpretation of the laws and jurisprudence,
and reached similar conclusions about each case.

The participants identified a series of difficuftiaced by practitioners in a concrdgefactoand

de juresituation, as well as some unclear or controveasipects related to the interpretation and
application of legal provisions. The working grougeparately discussed the two case studies,
and gave the solutions and the causes of actigncthesidered appropriate for each of the cases.
In addition, the participants identified possiblegedural errors that could result from differing
interpretations of applicable legal norms. The pslgvho participated at the seminars are
specialized in criminal matters and, since the -shisdies scenarios addressed situations that
they face in their courts, the discussions wergyiv

Participants also showed a high level of interastliscussing legal provisions relevant to the
scenarios. It was evident that the participantswkiie substantive legal norms, even the recently
adopted ones (Law No. 503/2002, Law No. 161/20@8y INo. 281/2003, OUG No. 109/2003
and OUG No, 102/2003).

During the case analysis, the participants hadlaimpinions regarding both the interpretation
and the application of certain legal norms. Forneple, the attendees were unanimous in
expressing concerns about the setting upftaEigrante delictoentrapment) situation. In some of
the seminars, the fact pattern indicated thatridevzidual actually took the money while, in other
seminars, the scenario had the money simply planesi desk. In the case when he did not take
the money, the participants were unanimous in apirthat the evidence was not sufficient to
sustain a charge of active bribery. In the caseavtiee individual actually took the money, there
was a debate on whether the evidence was satigfatdevertheless, the general opinion was
that the evidence obtained following an entrapnséoiuld not be admissible in criminal matters
because it may be considered an incitement to commbffense (in the case at hand, taking
bribes). Moderators of the seminar underlined #ut that the setting up offlagrante delicto
runs counter to provisions of Article 68, paragrapland Article 64, paragraph 2 of the Criminal
Procedure Code. For this purpose, the participaate provided with Decision no. 2934/2002 of
the High Court of Cassation and Justice; this cauimg determined that thitagrante delictoat
issue violated Article 68, paragraph 2, of the Q@mmh Procedure Code which prohibits the
solicitation of a person to commit or continue tmmit a criminal act for the purpose of
obtaining evidence (see Appendix 1V). This High @adecision creates new jurisprudence in
the area.



Some groups also exhibited a high interest in thdfication of some norms and adoption of
others. For example, the group from Oradea recordewenmodifying the last paragraph of
Article 91/1 of the Criminal Procedure Code promglifor judicial authorization for surveillance,
interception and recording of conversations by etein such asdispoziie” or “autorizaie,”
(judicial orders which are not available to the lpuland would therefore meet the purpose of
such surveillance order) instead"dicheiere”(a judicial order which is available to the public
modification of Article X of the same law, by replag the term “conversations” with the term
“communications;” modification of Article 86/2 ohé Criminal Procedure Code by placing the
prosecutor and the defense attorney on the sammdom front of a judge; modification of
Article 160 of the Criminal Procedure Code by efhating interpretations related to the time
when the age of a minor defendant is taken into@at; adoption of a provision in the Criminal
Procedure Code regarding the certification of doents prepared by undercover investigators;
and adoption of a new provision which would alloyerson held in pretrial detention to take
part in the funeral of his/her spouse or a clotive.

B. Causes and solutions

The second part of the seminar focused on the sabhsé lead to corruption in the judiciary,
factors that encourage it, and mechanisms foré@ggmtion. Also, aspects related to the image of
the judiciary, the causes that have generatedrdsept public perception, and ways of changing
such perception were discussed. Judges were quatd in identifying the causes of the existing
situation in the judicial system and finding ways fts improvement. Participants’ comments
throughout the seminars were both similar andrusti

1. SIMILAR OPINIONS REGARDING CAUSES OFCORRUPTION WITHIN THEJUDICIARY

a. The role of the government and the influence ofntieglia on the public and its perception
about the judicial system

When discussing“Fighting Corruption in Romania— Measures for Accelerating the
Implementation of the National Stratggshe participants looked at a chapter titléiche Status

of Implementation of the National Action Plan agaiforruption - Ill.1 Justicé.This chapter
was part of the materials posted on the MinistryJostice’s website in October 2003. The
participants from the Oradea group noted that #serions about the “causes of existence and
perpetuation of corruption in justice” (unstablgiative framework, excessive publicity of
some negative comments in the media regarding dbhett global or individual activity, etc.)
generate in fact, in most of the cases, the putdicception that judges are not worthy of
confidence because they are corrupt or incompetent.

Though in a different form, the participants frone tother seminars shared the opinion of their
counterparts from Oradea. For example, the paaitgpfrom Pitesti stated that confusion of the
public and its perception related to the respolisds of the judiciary bodies is fuelled not only
by the media, but also by the polffeThey also mentioned that some individuals holdiigh

14 For instance, when reporting on ongoing invesiiget in allegedly well-supported cases, the
media makes a blanket accusation and blames tire grdicial system for certain action or non-antio
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positions in the political, executive or economieas use the media to exert pressures on the
judicial system, by publicly suggesting, beforeagecis adjudicated, what is the right solution for
the respective dispute, or by accusing magistratescompetence or having an interest in the
case. The participants suggested that magistratess be intransigent about such infractions
against the judicial system but, at the same tthiee Superior Council of Magistrates should take
a stand and defend the unfounded allegations @ghmgudiciary.

The participants from Cluj thought that making ‘@ication of corruption” a priority of each
governmental program contributes, implicitly, t&kaowledging corruption as a given fact. They
also noted the negative role of the media whichahse of its lack of professional standards and
deliberate misrepresentation of information obtdifrem the court spokespersons, misinforms a
public that has a low level of legal literacy asdunable to determine whether the information is
accurate or well-founded. The Cluj participants treered that lawyers have a responsibility in
the shaping of public mentality. Some attorneysesent that judges are corrupt, to explain why
they lost the case, and others tell their cliehist they have the necessary connections to
influence judges’ decisions.

The participants from Galati shared their colleajumpinion regarding the pressure put on
magistrates by both the media and the parties weabin the case. They had concerns about the
influence of the media when it questions the quatit the judicial system. Similar causes that
contribute to the negative public perception of theliciary were identified: lack of
communication with the civil society, need for infaation easily accessible to the public
regarding the organization and administration ef ¢burts, unresponsiveness of the Ministry of
Justice and some professional associations toadibes brought against magistrates, and lastly,
erroneous opinions about the justice system, egpie®ven by those who are part of the
judiciary.

The participants from Alba lulia also shared thestleagues’ concerns about media’s lack of
professionalism and its negative presentation efjdidiciary. They, however, opined that some
judges are unprofessional themselves. They notadsinggestions offered by magistrates on
draft laws are ignored, and that the Ministry oftite continues to overlook the problems faced
by the magistrates. Participants also criticizesl Itk of timing and correlation in drafting the
laws on judicial organization, on the statute ofgmtaates and on the statute of the Superior
Council of Magistrates. Other causes thought tot tdie image of the judiciary were: lack of
unity amongst the judges, the absence of a judiefarm strategy, the need for a consistent
selection process for magistrates and a selecgipécation of the law when NAPO undertakes
investigations.

b. Other similar causes

The participants in all the seminars identified thsufficient number of judges, the resulting
overload and the inappropriate salaries, as sontieeomain obstacles to eradicating corruption

The media does not make any effort to identifyjtidiciary bodies that have exclusive jurisdictioreo
criminal investigations, and does not exclude tharts which are not part of these judiciary bodies.
Moreover, this practice is sometimes fuelled bygbkce’s spokespersons who publicly criticize sfec
decisions or judicial orders. Such comments extieegbolice’'s competencies and are unethical.



or dissipating the perception of corruption. Thekleof adequate equipment and working

conditions and the absence of a random case assignmere recurring points throughout the

discussions. Legislative fluidity and “inflationthe lack of a consistent and stable legal
framework, and inconsistent practices in court®sgthe nation (and sometimes even within the
same jurisdiction) were mentioned as causes thrergie a negative public perception about the
Romanian judicial system. Inappropriate relatigpshetween judges, lawyers and litigants and
the current mindset of litigants, court supporffsémd magistrates, were listed as some of the
sources of corruption or perception of corruptigmimost of the groups.

2. ADDITIONAL OPINIONSREGARDING CAUSES OFCORRUPTION WITHIN THEJUDICIARY

The participants from Pitesti said that the poaalidy of written opinions generally results from
sub-standard professional training and lack ofregein continuing legal education (CLE). They
opined that some judges are not interested in ¢hgrigeir own mentality about their own role
in society. In addition, the current evaluationqass contains too many statistical data and not
enough information related to magistrates’ competegind qualifications. Lastly, the image of
justice is affected by tangible, unavoidable fagt@uch as dissatisfaction of persons who lose
cases in court; as a result, poll surveys are m@icaurate instrument to assess public confidence
in the judicial system, unless such factors aresiclamed.

The participants from Cluj shared the opinion ddittcounterparts from Pitesti that one of the
external causes for the perception of a corrugtjaldsystem is the subjectivism of the litigants
who lose the cases in which they are parties. Mewed the creation of the National Anti-
Corruption Prosecutor’'s Office (NAPO) as uselessl am external cause which fuels the
perception of corruption. They listed as anotrerse the fact that the executive branch of the
government does not recognize the judicial auth@# one of the branches of state power. As
internal causes for corruption, they mentioned:ltive professional qualification of magistrates,
the lack of tact and patience of some judges (satin that has worsened lately due to the
introduction of one-judge panels), and the lack t@ining of the support staff and its
unprofessional behavior in their contact with thslc.

The participants from Galati identified as causescbrruption or perception of corruption in the
judiciary the following factors: public’s lack obofidence in the judiciary, the abuse of power in
performing professional duties by some magistraées, of transparency in the administration of
justice, professional and ethical deficiencies @mie magistrates, open access to the judges’
offices by lawyers and litigants, inappropriate débr by some judges both in the court and
outside it, and lack of courtesy by the court'smanting staff in its relations with the litigants.

The participants from Alba lulia noted that theremt human resources policy is deficient and
leads to the recruitment of magistrates who lack tiecessary minimum professional
gualifications. They also said that the unprofassidehavior of support staff badly reflects on
the judges themselves. Moreover, because there Gode of Ethics for lawyers, the bar is not
guided by moral obligations. Since lawyers do nppemar to be interested in preserving or
advancing the integrity of the judicial system,\thiirectly contribute to a distorted image of the
judiciary in the eyes of the public. Citizens’ lagklegal education and the negative influence of
various interest groups have a great impact onipuigrception about the judicial system.



Lastly, the inappropriate burden of non-adjudicatresponsibilities and the permanent stress
under which judges operate were also listed asnateauses leading to the current image of the
judiciary.

3. SIMILAR SOLUTIONS TOCOMBAT CORRUPTION

Some of the solutions offered to remedy the exgssituation were understandably related to the
aforementioned causes. The participants callethddding a collaborative relation between the
courts and the media, even to the point of devatp@ national strategy, in order to ensure
accurate reporting. This could be accomplished drtlge journalists have a minimum amount
of legal knowledge. Other common solutions mentibbg all or most of the groups were:
increased number of judges and court support stafipputerization of court's activities,
introduction of a random case assignment sysfebetter salaries, improvement of working
conditions and equipment of the courts, establistinoé a uniform jurisprudence, drafting a
consistent and stable legal framework, communinatiodraft laws to judges for comments and
additions, and timely notification of new or ameddaws.

4. ADDITIONAL SOLUTIONS TOCOMBAT CORRUPTION

The participants from Oradea stated that steps rbastaken to improve the magistrates’
recruitment and promotion process, their training &st, but not least, their mentality. They
called for strengthening the role and involvemehtpmfessional associations charged with
improving the judges’ activity and public imagessation of interference from the Ministry of

Justice in the activity of courts, and respecthd presumption of innocence for magistrates
accused of improper or corrupt behavior.

The participants from Pitesti suggested that pressases should explain to the public the
responsibilities of each judicial body, especiallyen the judiciary is directly and solely accused
of improper activities. As previously mentionedgyithought that when pressures are exerted on
the judiciary to reach a certain decision, the SiopeCouncil of Magistrates should intervene
and take a stand. In addition, they called for degelopment and holding of regular training
sessions in criminal and anti-corruption law, idwotion of a new course on professional ethics
for law school graduates, coordination of varioubios seminars for the current judges,
establishment of a closer collaboration between Radiament’s legal commissions and the
specialized departments within the Ministry of liestwhen drafting laws, founding an up-to-
date legal library, launching an aggressive adsiagicampaign for a computerized random case
assignment, observing the continuity of court pandly expressly prohibiting changes to a
panel’s composition, except where continuity beceormpossible i.e. absence of a judge or
incompatibility), organizing seminars, at the loéalel, with the assistance of facilitators and
participation of representatives of the civil stgieho would help shape the public opinion, and
lastly scheduling meetings with high school studéatintroduce them to the justice system.

5 Participants were informed that tBeftwin Compangreated a software program in 2003 with
funding from USAID under ABA/CEELI’'s programs ansince February 2004, the Ministry of Justice
had full rights to use the program. Currently, Bigesti Court, the Arges Tribunal and the Fifth t8ec
Court in Bucharest use the program and they aisfisdtwith the benefits of the software.
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The participants from Cluj stressed that if thecetiwe branch does not accept the judiciary as a
branch of the state’s power, it needs to be maderenwf the importance of judges in a civil
society. Raising the legal awareness of the pw@ritt the media was also viewed as an essential
step in remedying the perception of corruption. &wer, basic legal knowledge (elementary
notions about the rule of law, democracy, orgamomatof the judiciary, etc.) should be
introduced in the educational process. A computdriziatabase containing collections of
decisions of other courts was listed as necessaegtablishment of a consistent jurisprudence.
Avalilability of legal references to judges is ablssential to their issuance of improved written
opinions. The Superior Council of Magistrates orgmt@ates’ associations should block
interference from the executive branch when apjpeitgar Further, the Superior Council of
Magistrates, as a guarantor of judicial independemstiould no longer be confirmed by the
Parliament. Professional associations of judgesildhibe created. Magistrates or the Superior
Council of Magistrates should establish the buadehe judiciary, and then present and defend
their recommendations before the Parliament. Tehoaild exist, as part of the entrance exam
for magistrates, an interview to be conducted eitiyethe Superior Council of Magistrates or the
National Institute of Magistrates. Lastly, the papants from Cluj represented that caseloads
could be reduced through the introduction of aléue dispute resolution such as mediation.

The participants from Galati concluded that, inegyah the judiciary as a whole is not affected
by corruption. It was opined that there are onfgw isolated cases, which, most of the times,
are generalized, and affect the entire system.pHEnicipants suggested a series of mechanisms
to prevent corruption and some solutions that cadlye part of the system’s deficiencies:
transparency of court activities, compliance, by thagistrates, with the duties stipulated in the
law on Status of Magistrates and in the Code ofcEthapplication of disciplinary sanctions, up
to dismissal, to magistrates who violate the law #re applicable ethical norms, assurance of
full and real independence of magistrates, botanfonally and professionally, election of court
presidents by the magistrates working in the resgecourt, avoidance of personal relationships
with litigants and practicing attorneys, improvetblvledge of the legal norms and the Code of
Ethics, and provision of correct information to tipeblic and the media, through court
spokespersons.

The participants from Alba lulia recommendée following solutions to resolve some of the
system’s deficiencies: training journalists spezéd in reporting on justice matters, periodical
organization of press conferences, a clear jobrg®n for the position of court spokesperson
and a clear outline of his/her assignments, creatiba court spokesperson position for the
Superior Council of Magistrates, taking into acdotln@ opinions of practitioners when drafting
legal norms, promoting court transparency, andngghe judges’ practical skills both when
they are recruited and promoted. They also thoubht the other two branches of the
government should show respect for the judicianyaddition, judges should be made aware of
the consequences of an inconsistent practice. lkoref seminars, the participants suggested to
invite representatives of the Ministry of Justicedér of the Superior Council of Magistrates
who have the authority to decide on justice mattansl all the seminar materials, together with
the case studies, should be sent to the particgparmidvance.

It must be noted that the moderators in Cluj anidlaAlulia distributed additional questionnaires
to the participants, at the beginning of the semifi&e purpose was to identify factors that
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determine judges’ independence and impartialityyek as recognize the priority role and goals
of the judicial system. Statistical results of theestionnaires are compiled in the tables below.

Judge’s independence Judge’s impatrtiality
Most assured by Least assured by Most assured by ast assured by
Cluj | 1) impartiality, 1) support of 1) independence 1) concern for
proper mentality, judges’ interests | 2) fair mindedness understanding
high professional by professional towards all parties social phenomena
qualifications associations 3) solid knowledge | 2) moderate and fai
2) solid moral 2) defense of and strict conduct of the
conduct judges’ interests observance of the media
3) proper wages by the Superior law
4) legal norms to Council of 4) guarantees
guarantee judges’ Magistrates provided by law
independence 3) positions adopted 5) respect and
by other branches courtesy towards
of the state’s litigants
power 6) a permanent inner

reform of judge’s
own mentality

Alba | 1) legal norms to 1) support of 1) solid knowledge | 1) moderate and fai
lulia guarantee judges’ judges’ interests and strict conduct of the
independence by professional observance of the media
2) judges’ own associations law
mentality 2) positions adopted 2) independence
3) solid moral by other branches 3) fair mindedness
conduct of the state’s towards all parties
power

3) conduct of the
court’s leadershig

What is a judge?
Most important factors Least important factors

Cluj 1) qguarantor of observance of the
citizens' rights and freedoms

2) the law and a guarantor of the
existence of the rule of law

3) guarantor of a democratic society

4) a balance between the processesl) the political branch of the state’s power
of drafting laws and enforcing | 2) the state’s interests

them
Alba | 1) guarantor of observance of
lulia citizens’ rights and freedoms

2) the law and a guarantor of the
existence of the rule of law

3) guarantor of a democratic society

4) the law
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[ll. CONCLUSION

Participants’ comments during the seminar's disomssare consistent with well-known
principles or universal problems. It should not eoas a surprise that when working conditions
are substandard, salaries are low and judges’ aad®lreach unmanageable proportions, the
quality of judicial decisions, in particular, orsfice, in general, is greatly affected. In turns th
has a domino effect on the existence or the paosepft corruption within the Romanian judicial
system. Without doubt, the necessary source nadgeri such as new laws and regulations —
along with the appropriate training and continuiagal education seminars must be available
and easily accessible to judges. Moreover, thabshment of a consistent and stable legal
framework and a uniform jurisprudence would be fglm changing the public’s perception
about the justice system in Romania. A random cdetpassisted case assignment system
would undeniably help the image of the judiciargwed of manipulating case assignment at
intake.

The bar, the public and the media must be involweithe justice reform process. This means a
more active participation and a closer collaboratbetween these groups and the judiciary.
Moreover, such activities would provide judges wdhnew perspective on how they are
perceived outside their own institutions, and agkiem in changing their own mentality about
their role in today’s society. In order for the pals perception to change and build public
support for the judiciary, transparency of the qiali branch’s activities must be real and
ongoing. In addition, both the public and the raedkeed to be educated about the legal system
and the critical contribution of the judiciary tadamocratic society. In order to help inform the
press and other public groups about the court, lwage openness, and assist in accurate
reporting about the court, special seminars shbaldrganized. Lastly, the Superior Council of
Magistrates must be assured independence fromttiee branches of the government and it
should take a stand when grossly inaccurate infbomas transmitted to the public or pressures
are exerted on the judges to reach a certain decisi

Perception is as important as substance if anyawgmment is to materialize. Popular perceptions
of corruption in the courts affect the way peopkaldwith the court system. If there is a
perception that judges take bribes, for examplepay well become a self-fulfilling prophecy
because parties will feel compelled to offer brib&ghile transparency, training, and other
educational opportunities will not totally purgeragtion or the perception of corruption in the
Romanian judicial system, they could certainly tmartant building blocks in alleviating the
problem. A careful reading of opinions expressedphyticipants during these seminars could
lead to the development and implementation of adqudicial reform strategy, and amount to
significant results demonstrating a genuine intdreshanging thetatus quo

18 put simply, the computer system would assign ewvh case to a judge picked at random by
the system. The software needs to include computatilesigned to avoid over-loading any judge with
too many cases or too many complex ones. Themysitwuld allow for changes, following computer-
aided assignments, but access should be restactdracked. A number of additional safeguards must
be part of the design to protect its integrity.
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|. Case studies scenarios

National Institute of Magistrates ABA/CEELI Mi nistry of Justice
Seminar on the topic “Fighting Corruption - a Priority of the Reform Program”

Case Study No. 1

Defendant A.B. was charged with taking a bribe artiered to appear in court.

At the hearing, the defendant pleaded not guikgeding that the indictment was based only on
a flagrante delictocharge prepared and acted upon by law enforceniciaits in violation of
the governing rules of procedure.

C.D., the accuser, had reported to the police #hBt, a public servant, had asked for 3,000
Euros, in order to prepare a document that was gfahis professional responsibilities. The
police, together with a prosecutor, marked seveitld — for a total of 3,000 Euros — and sent
C.D. to meet with the defendant. When C.D. arriged.D.’s office and placed on A.D.’s desk
the envelope containing the money, a team of thoéiee officers and one prosecutor entered the
room, and made a report of the event.

The defendant also invoked the fact that his fileluded reports prepared by a police officer
detailed to NAPO (anti-corruption unit), and thia¢de reports were based on verbal instructions
from the prosecutor, and, as such, invalid.

1. What, in your view, is the correct solution?

2. Do you think criminal procedure norms were viol&ed
3. If yes, please identify the violations.

Case Study No.2

A criminal investigation was initiated by a prosemuof the Prosecutors’ Office attached to the
Pitesti Court of Appeals, against defendant G.@used of taking a bribe. It was established that
G.G., a guard at a commercial warehouse, receiv®@03Euros, in order to allow his
accomplices D.S. and D.R. to steal tires, valuedb@®,000,000 Romanian lei, from the
warehouse.

Once these facts surfaced, the defendant’s labram was terminated.
D.S. and D.R. offered 2,000 Euros to police inspeétA., who, in his turn, warned them about
the date and time when there would be a searcheoplkace where they had hidden the stolen

goods. This gave D.S. and D.R. time to transfertites to another location. The prosecutor
established these facts by ordering a wiretap 8f Bnd D.R. phone conversations.
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In the meantime, defendant D.S., the sole ownercahmercial company with limited
responsibility, prepared forged invoices which mespnted to the prosecutor as proof that he
owned the tires.

On October 30, 2003, a prosecutor brought D.S.aRd before a judge of the Arges Tribunal

and asked that they be detained before trial. artest warrant for D.R. stipulated that he should
be held only for 20 days, because he was only Jatsyeld on the date the offense was
committed, and turned adult only on October 25,3200

On November 10, 2003, defendant D.R. filed a metito cancel his preliminary detention order,
because a medical exam had established that hesuwffa@sing from diseases that could not be
treated in a detention facility.

On November 15, 2003, the prosecutor brought defein®.G. to court and asked for pretrial
detention. The judge ordered his arrest and detgntaking into consideration provisions of
Article 148, point e) of the Criminal Proceduresdépe.g. the fact that the defendant might
recidivate if released.

On November 20, 2003, the Prosecutors’ Office itadicdefendants G.G./D.S./D.R. and A.A.
and asked the ArgeTribunal to review and adjudicate their case. Tharges included the
forgery of invoices which defendant D.S. had adsdittbut criminal charges were not pressed
for offenses specified in Article 290 of the CrimifProcedures Code. When issuing its decision,
the court convicted D.S. of forgery, arguing thas tvas part of the indictment.

What are your observations concerning:

- Adherence to rules of jurisdiction;

- Cause of action for the alleged offenses;

- Preliminary detention;

- The court decision in the case of defendant D.S.;

- Consequences resulting from the enforcement ofl&r@il/1 et.seq., of the Criminal
Procedures Code, on January 1, 2004, as a resudn@ndments introduced by Law
No. 281/2003.

Case study No. 3.

1. In order to facilitate the release of defendanta pending case, judge Z gave an amount of
money to judge Y, who claimed that he could infleceethe panel of judges deciding the case.

Please, state the cause of actions for the actsmitied by the two judges and the applicable
sanctions.

Please, identify the criminal investigation authprand the court having jurisdiction over
the case, determining the panel’s composition ahkihg into account that judge Z was an
appellate court judge and judge Y was a judge targtorial military tribunal.

2. The acts allegedly committed by the two judges vadeseovered as a result of wiretapping an
electronic communication of one of the judges withperson who was suspected of
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committing offenses of trafficking persons and drughe prosecutor issued an authorization
to wiretap the suspect’s communications on JanLay2000, January 15, 2002, and January
15, 2004.

Please, identify who has jurisdiction to authorizeetapping of phone and other type of
communications, after January 1, 2004.

Please, establish whether an intermediate judic@der (“incheiere”) authorizing
wiretapping of a person’s communications and issedhe court’s president should be an
order delivered in public session or not. Pleasss arguments in support of your position.
Describe the consequences resulting from the faitarlist any of the elements set forth by
paragraph 7 of Article 91/1 when such judicial ordeissued.

. A case dealing with traffic of persons, specified Article 13 of Law no. 278/2001, and
corruption crimes, was tried in public court sessjodefendants were juveniles and persons
who reached the age of majority; two of the defetsiaubmitted a request to the court to
revoke a preliminary arrest order, as their mottast deceased and they wanted to attend her
funeral.

Taking into account the reason given by the twentdnts, what decision do you think the
court should have taken?
Do you think that the review of the case in a pubéission was correct?

. The court ordered the preliminary arrest for afledelants in a case after 60 days from the
last review, even though some of the defendante Wéryears old when they committed the
offense, 16 years old when the court was notified, &y the time the previous intermediary
decision maintaining the preliminary arrest wasivéeed, they had reached the age of
majority.

Do you think that provisions of Article.16(paragraphs.2 and 3 of the Criminal Procedure
Code have been violated?

. During the trial, defendants requested the coudetlare some of the evidence null, for the
following reasons:ithe undercover investigator had prepared, as predipn documents,
reports on the offenses that were to be committatisuch reports were not certified in any
way. Further, they were not signed by the persoo dd prepared them or by the prosecutor
or the police officer; these documents were notsteged with the prosecutors’ office
registry.

. Drugs purchased by an undercover investigator feordefendant have been sent to a
laboratory, to determine their composition. The lgsia found that they were high-risk
drugs. The drugs were then destroyed; consequehdycourt could not confirm the results
of the analysis through a new one as requestetidbgafendant.The defendant challenged
the evidence that could not be verified by the tduring the trial in the lower court).

. Taking into account the importance of witnessespsehidentities are protected when they
assist with the discovery of corruption and giveaations in such cases, please refer to the
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applicability of certain principles such as€mijlocirea” (court’s direct involvement in
examining the witnesses) tegalitatea armelor” (*equality of arms” between parties to
legal proceedings) when the witnesses testify impdance with procedures required by
Article 86°of the Criminal Procedure Code.

. Please, specify the moment when the court may etedia intermediate decision as specified

by Article.92, paragraph 6 of the Criminal Procedure Code, tingrthe destruction of
recordings that have not been used as evidencedsea
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1)

2)

3)

4)

5)

6)

List of reference materials provided to participants

Law no. 78/2000 on Prevention, Identification andn&ioning of Corruption-Related
Offences, with subsequent modifications and aduitio

Government Emergency Decree no. 43/2002 on theohatiAnticorruption Prosecutors’
Office, with subsequent modifications and additionsoduced by law no. 503/2002 on
approval, and the Government Emergency Decree a2003;

Law no. 161/2003 on Steps to Ensure Transparen@nwiolding High Official Positions,
Public Positions, and in the Business Environmemt, Preventing and Sanctioning
Corruption (excerpts);

Government Emergency Decree no. 109/2003 on theificattbn of the Criminal
Procedures Code.

Government Decree no. 1052/2003 on approval of Reé&orm Strategy of the Judicial
System (excerpts)

The National Program for Preventing Corruption gr&National Action Plan against
Corruption (Ministry of Justice, 2001).
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1. Evaluations

National Institute of Magistrates ABA/CEELI Mi nistry of Justice
Seminar on the topic “Fighting Corruption - a Priority of the Reform Program”

RESULTS OF THE EVALUATION
- 5 seminars - 95 participants -

I. By using a scale from 1 to 5 (5=most useful, iseless), please answer the questions below:

1) How do you rate this seminar’s organization?

Oradea Pitesti Cluj Galati Alba lulia

4-2 participants 3-1 participant 4-2 participants 5-15 participants 4-3 participants

5-15 participants | 4-1 participant 5-20 participants 5-14 participants
5-22 participants

Comments:

- | think a representative of the Ministry of Justiskould have been invited to take part in the

discussions about the image of the judiciary; reetstuld have informed the Ministry’s leadership
the participants’ opinions - 1 participant;

- sending the agenda of the seminar in advance, edlofer documentation and, implicitly, fc
informed opinions on the topics subject to debaiéng the seminar - 1 participant;

- the topic of the seminar is interesting and timelyd the manner in which it has been conducte
well suited — 1 participant;

- lwould like such seminars to be held at leastévég/ear — 1 participant;

- one day is not sufficient for debates on such cemppics — 7 participants;

- organizers’ involvement in such a topic — whicmbs us closer to the Western legislation- has |
remarkable — 1 participant;

- the seminar was very well organized - the sugdestgics sought to discuss the latest legislat

modifications in the area — 8 participants;

- congratulations for the manner in which the seminas organized! — 1 participant;

- useful and well organized — 4 participants;

- | particularly appreciated the fact that moderafosisted on stimulating magistrates’ free thinki
through open discussions, and, to a lesser exdera,scholastic, dogmatic method — 1 participant

- participants have been actively involved in disauss, which allowed for a useful exchange
opinions among judges of different courts - 1 pgrtint;

of

Dr

dis

een

ve

g

of

- the topic of the seminar is very timely, due to tteev modifications in the legislation and to the

existing image of the judiciary, both at the natiband European levels — 1 participant;
- a positive aspect was that participants were pealidith the necessary legal norms and mater
the case study was very well chosen — 1 particjpant
- the group discussions and the case studies gave peaticipant the opportunity to find the bg
solutions and they were not based on traditioreadhiisng methods— 3 participant;
- discussions focused on very interesting, actualvamgd controversial legal issues; this has made
seminar both useful and attracting; the most reatdekaspects of the seminar were communicg
and the interactive discussions; it is a pity titae does not allow for a more thorough discussib
the topics — 1 participant;
- | think it would have been very useful if the tigeanted for such a seminar was longer (minim

ials;

bSt
the

tion

N

um

two days) - 2 participants;
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2) How do you rate the seminar’s teaching method?

Oradea Pitesti Cluj Galati Alba lulia

4-1 participant 4-2 participants 5-22 participants | 4-1 participant 5-17 participants

5-16 participants | 5-22 participants 5-13 participants

- 1 participant did
not answer the
guestion

Comments:

the teaching method is the most appropriate; wenatoagree with the didactic style, where
receive only theoretical information and no praaticases are discussed - 1 participant;

the teaching method is attractive due to its ngvaitd also because it allows for an analysis of
own opinion compared to the opinions of the othaatipipants — 1 participant;

extremely constructive, stimulating, well focusadd captivating — 1 participant;

we

our

the seminar was conducted in a very pleasant wayulating free expression of ideas, and

reasoning — 1 participant;

the teaching method was very well chosen, andeherar was a real exchange of experience among

judges — 1 participant;

the seminar’s interactive nature, and the addredepits resulted in the involvement of
participants — 10 participants;

you can feel a Westerner “air” — the teaching roétls very good for us, specifically in the leg
field — 1 participant;

a very fortunate combination between theory andctme discussion of case studies &
collaboration between groups were particularly ulsefl participant;

interesting and exciting — 1 participant;

discussion of more case studies and study of juritgnce in the area would have been extren
interesting — 1 participant.

the teaching method was exceptional; the modeexqoliained very clearly the tasks of the
participants in resolving the case study, and ¢gdgarticipated effectively in debates - 1 partiaip
corruption is one of the priorities of the reformogram — 1 participant;

the topic is very timely — 1 participant.

the teaching method was extraordinary — 1 partitipa

the teaching method was stimulating. | suggest ploatsible comments should be made after
discussion of each topic subject to debate — idgizatt;

the interactive method stimulates the participasitizmina and reveals valuable ideas — 1 particip

all
jal

ind

nely

the

ant

3) Do you think this seminar has been useful for youprofessional activity?

Oradea Pitesti Clyj Galati Alba Iulia

3-1 participant 5-24 participants 5-22 participants | 5-15 participants 4-3 participants
4-2 participants 5-14 participants
5-15 participants

Comments:

yes, due to open discussions and to the case stwdidebated — 1 participant;

the usefulness of the seminar is unquestionake) the viewpoint of the topics subject to deb

ate
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during the seminar. However, it remains to be d¢eamhat extent the opinions expressed during
discussions will have the expected impact — 1 gigdit;
very useful, taking into account my very limitedrgenal experience in the area — since | did

resolve any corruption cases until recently, whem$ promoted to Tribunal judge — 1 participant;

particularly the part related to corruption crime$ participant;

many useful, practical, and pertinent aspects wddeessed — 1 participant;

very useful — 3 participants;

the seminar compensated for the lack of jurisprodeén the area of corruption crimes - 1 participa
it gave me the opportunity to make an analysishefdiscussions and to broaden the extent of
thinking — 1 participant;

it helped me hear other opinions — 1 participant;

a presentation of controversial practice in comatsild have been useful — 1 participant.

there is a lack of legal literature and jurisprutein this area; under the circumstances, suahinig
sessions are absolutely necessary — 1 participant;

as a magistrate and as a judge specialized inralmases, | am interested in improving my cong
and professional performance — 1 participant;

the case study subject to debates led to a poivieaf adequate for resolving such situations in
future — 1 participant.

it was useful, as many aspects leading to an estaimterpretation of the law have been clarifig
1 participant;

useful, taking into account the new legal regutsion the area — 2 participants;

yes, as it clarified many controversial aspectateel to procedural and legislative modification®
participants;

the acquired knowledge can be used in my actidtg enagistrate — 2 participants;

being focused on practical aspects, the semingdhul in our professional activity — 1 participant

he

—

not

int
my

juct

the

4) How useful were the training materials?

Oradea

Pitesti

Clyj

Galati

Alba lulia

3-1 participant
4-3 participants
5-15 patrticipants

4-2 participants
5-22 participants

5-22 participants

4-2 participants
5-13 participants

2-1 participant
4-3 participants
5-13 participants

Comments:

more case studies should have been subject toedebdt participant;
it was a good idea to send the case studies innadyan order to be discussed and resolved
participant;

-1

materials would have been of much more help if theg been sent to us in advance — 1 participant;

| particularly appreciated the materials referriogthe strategy of the judicial system reform
participant;

they matched the addressed topics — 2 participants;

they helped us in discussing the topics — 1 paiti;

very useful, both for discussions and for our fatactivity — 1 participant;

the materials are of no use to us. We do not hiagdime to read them, and | think that the la
updated with all the amendments, would have beefuuso us. For example, Law no. 78/20
should have contained amendments included by LaW2062. Updated text of the law is availa
on theLegiswebsite. However, the case studies have beerseleltted. — 1 participant;

training materials, together with the discussiams)tributed to the clarification of some aspectt
are not treated consistently — 1 participant;

-1

WS,
00
Dle

h

-22-



- they were appropriate to the topic of the semiaad, very informative — 1 participant;

- the topics brought into discussion are actual, rriefg to very important special laws, adopted
recently. Also, modifications of the Criminal Procees Code were discussed, and many of| the
issues were clarified — 1 participant;

- they included the legislation necessary for theltg®n of case studies — 1 participant;

- the disseminated materials covered all issuesd&igehe case studies — 2 participants;

- the materials were extremely useful — 1 participant

- additional materials should have been consultech &3 the recent jurisprudence of the High Court
of Cassation and Justice — 1 participant;

- | think a brochure containing the topics discussethis seminar and in others of this kind wou
have been useful — 1 participant;

d

5) How useful were the group discussions?

Oradea Pitesti Clyj Galati Alba lulia

4-4 participants 4-1 participant 4-1 participant 4-1 participant 4-4 participants

5-13 participants | 5-22 participants | 5-21 participants | 5-14 participants | 5-13 participants
- 1 participant did
not answer the
guestion

Comments:

- they revealed a series of causes that led to tlierdimage of the judiciary-1 participant;

- all members contributed with their ideas, leadim@ group conclusion — excellent collaboration — 2
participants

- 1 will use the information | acquired during thevsear in performing my professional duties — 1
participant;

- the working group method allowed us to discusshwib inhibitions, many legal aspects, and to
express our opinions and ideas freely— 1 parti¢jpan

- extremely useful for our practical activity — 3 fi@pants;

- listening to various ideas will always be benefieih participant.

- discussions were very useful, because we learneer eiewpoints on the topics subject to debate
during the seminar — 1 participant;

- group discussions were extremely useful, becawseptovided additional information, and resulted
solutions and corrections of certain errors — ligipant;

- communication among judges is critical in theirfpssional training — 1 participant;

- the discussions were useful because they invollgaricipants — 1 participant;

- discussions did not contain sufficient legal re@sgr- 1 participant;

- discussions proved to be useful; from now on, dgislators need to clarify the controversial situsg
— 1 participant;

- discussions were constructive — 1 participant.

- discussions were very interesting because thealetic practical aspects related to applicatiobaef
No. 78/2000 were discussed — 1 participant;

- group discussions resulted in finding correct amsva@d original points of view — 1 participant.

n
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II. On a scale from 1 to 5 (5 = very much, 1 = natt all), please rate the following statements:

1) The seminar moderator (trainer) succeeded in keepm the participants’ interest at a high

level:

Oradea

Pitesti

Clyj

Galati

Alba lulia

4-1 participant
5-16 participants

4-2 participants
5-22 participants

5-22 participants

4-1 participant
5-14 participants

4-1 participant
5-16 participants

2) All the tasks were clearly explained:

Oradea

Pitesti

Cluj

Galati

Alba lulia

4-1 participant
5-16 participants

4-3 participants
5-21 participants

4-3 participants
5-19 participants

2-1 participant
4-3 participants
5-11 participants

4-2 participants
5-15 participants

3) It has been very difficult for me to read all the naterials during the training course:

Oradea

Pitesti

Clyj

Galati

Alba lulia

1-11 participants
2-4 participants
4-2 participants

1-16 participants
2-1 participant

3-2 participants
4-1 participant

5-2 participants

- 2 participants did
not answer the
guestion

1-15 participants
3-3 participants
4-2 participants
5-1 participant

- 1 participant did
not answer the
guestion

1-6 participants
2-1 participant

3-2 participants
4-3 participants
5-3 participants

1-6 participants
2-2 participants
3-3 participants
4-5 participants
5-1 participant

4) Communication with the moderator was very good dumg the seminar:

Oradea

Pitesti

Cluj

Galati

Alba lulia

4-1 participant
5-16 participants

5-24 participants

5-21 participants
- 1 participant did
not answer the

1-1 participant
5-13 participants
- 1 participant did

4-1 participant
5-16 participants
- 1 participant did

question not answer the not answer the
question question
5) You would prefer a more interactive seminar:
Oradea Pitesti Clyj Galati Alba lulia

1-13 participants
2-1 participant
3-2 participants
5-1 participant

1-4 participants
2-2 participants
3-8 participants
4-2 participants
5-6 participants

- 2 participants did
not answer the
guestion

1-11 participants
2-1 participant
3-3 participants
4-3 participants
5-4 participants

1-9 participants
2-1 participant

3-1 participant

5-2 participants

- 2 participants did
not answer the
guestion

1-11 participants
2-1 participant
3-2 participants
4-1 participant
5-2 participants
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lll. Please, answer YES or NO the questions below:

1) I consider the seminar was extremely interesting ahuseful:

Oradea

Pitesti

Clyj

Galati

Alba lulia

YES-17
participants

YES-24
participants

YES-22
participants

YES-15
participants

YES- 17
participants

2) The topic of the seminar is very useful to magistias:

Oradea

Pitesti

Clyj

Galati

Alba lulia

YES- 17
participants

YES-24
participants

YES- 22
participants

YES- 15
participants

YES- 17
participants

3) | will use the information acquired during the semnar in performing my professional

duties:

Oradea

Pitesti

Cluj

Galati

Alba lulia

YES- 17
participants

YES-24
participants

YES- 22
participants

YES- 15
participants

YES- 17
participants
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IV. High Court decision No. 2934/2002

TAKING A BRIBE. SETTING UP A FLAGRANTE DELICTO

If a person reports to criminal investigation auttes that a public servant asks for an amount
of money in exchange for fulfillment of an activitglated to his/her professional duties and that
person offers money to that public servant at gtpiest of the criminal investigation authorities
in order to set up #lagrante delictoof taking a bribe, such an action shall be consde
violation of Article 68, paragraph 2 of the CriminBrocedure Code which prohibits the
solicitation of a person to commit or continue tmmit a criminal act for the purpose of
obtaining evidence.

The Penal Section, Decision no. 2934 on June 6, 200

Through intermediary decision no. 1 on May 28, 2@@ivered, in the Council Chamber, by the

Penal Section of the Oradea Court of Appeals, tmptaint filed by defendant P.B.E. against

the Order on May 24, 2002 and against the pretrigst warrant no. 11 on May 24, 2002, issued
by the Prosecutors’ Office attached to the OradeariCf Appeals, was rejected; the defendant
is under investigation for having committed thesoBe of taking a bribe.

The defendant filed an appeal against this interangdiecision, asserting that the pretrial arrest
was illegal, because of the setting up offtagrante delicto

According to provisions of Article 148, paragraploflthe Criminal Procedure Code, a pretrial
arrest warrant may be issued only if conditionscHjal by Article 143 are met, in situations
expressly specified by law.

As for the conditions specified by Article 143, agraph 1, the lower court correctly found that
there is clear evidence that the defendant had c¢tednthe offense of taking a bribe, as
specified by Article 254, paragraph 1, of the CriatiProcedure Code, by asking for 100 million
ROL from witness H.C., who was an evaluating exjiera bankruptcy case, in order for the
defendant to approve — as a bankruptcy judge pdliment of a fee to the expert.

According to the last paragraph of Article 143 ok tCriminal Procedure Code, existing
information in the case file and particularly thepdsitions of expert H.P, as a witness in the
case, constitute clear indications which justife #nding that the defendant committed the
offense.

Hence, there are clear indications, and not evielebecause thigagrante delictoset up in the

case violated the prohibitions specified in vemycsterms by paragraph 2 of Article 68 of the
Criminal Procedure Code, which specifies that iprishibited to solicit a person to commit or
continue to commit a criminal act for the purpo$eobtaining evidence. Or, expert H.C. was
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persuaded — after he reported the asking of a britlecommit a criminal offense of giving a
bribe or to continue committing it, by trying tovgi the respective bankruptcy judge the amount
of 100 million ROL.

All these findings related to the legality of segtiup theflagrante delictoin this case shall be
considered in reviewing the complaint filed agaihgt pretrial arrest order, as an examination of
the legality of such an order, requires also anmexation of the legality of obtaining evidence
used to support the pretrial arrest order.

Since the pretrial arrest order was found to bgsrtipd by other evidence presented in the case,
the appeal filed by the defendant was rejected.
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