”Practical aspects of the Arrest and Search Warrant Procedures as regulated by the Romanian Code of Criminal Procedures” 
Colloquium, Constanta, June 7-8, 2007

-notes-

     Introduction:

This memorandum summarizes the discussions, issues and recommendations of the participants at the Colloquium organized by the US Embassy in collaboration with ABA/CEELI on June 7-8, 2007 in Constanta, Romania. Participants included 26 judges, prosecutors and defense counsels, members of the Bucharest and of the virtual working groups
, and contributors to the Report
 on the Romanian Arrest and Search Warrants Procedures. In addition, two special representatives of the Ministry of Justice (MoJ) were invited, both members of the Romanian Commission
 in charge of drafting the new Romanian Code of Criminal Procedures.  
Over one and a half days, the Colloquium’ goals were to: i) build upon ABA/CEELI project results
, ii) foster an exchange of views among all participants on further or new problematic areas of the two procedures, and a discussion with representatives in charge of revising the Code of Criminal Procedures (day one); and iii) introduce how Bench Books can be used as a new tool for Romanian magistrates
/how this tool could be adapted to the Romanian context in a purposeful way (day two, morning). 
The discussions, moderated by two CEELI advisors,  judge Alexandru Vasiliu (Brasov Court of Appeal) and Ana Maria Andronic, were three prongs structured, and addressed the following problematic issues:

1. The “search” procedure:
a. Exercising judicial control over the way the search is conducted.

No legal obligation exists for the prosecutor in charge of conducting a particular search to deposit a copy of the search report with the court’s register.  More importantly, no possibility exists for the party
 to challenge how the search was conducted before a court of law; this challenge can be addressed only before a prosecutor
. 
Based on reasons of objectivity, impartiality, and access to justice
 some of the participants proposed the possibility for the said party to bring such a claim before a court of law. Since this would require a legislative amendment, participants suggested that this could be easily done by modifying (extending) the current provision recognizing judicial control for other types of prosecutorial actions performed during the investigative phase
, and by including the search in that category of procedurals acts. 

This idea was challenged on three grounds: 1) Firstly, it is important to acknowledge the search procedure as a part of the investigation phase. Being given, by law
, the leadership of conducting the investigation, the prosecutor is the central figure of this phase. Extending judicial control over his/her acts would, therefore, appear to exceed the legal competences of the trial actors involved in the process, and would, somewhat, supersede the purpose of such procedure; 2) Secondly, one of the main features of the search procedure – and of the investigation phase for that matter – is the speed with which such acts/procedures must be performed/carried out, in order to be efficient
. Adding another layer of judicial control would not enhance anything, but rather delay significantly, hinder and, in extremis, sometimes eliminate, the possibility for prosecutors to do their job efficiently. 3) Last but not least, as the law stands now, only a court of law can authorize a prosecutor’s request to search a premise. This can be regarded as a sufficient guarantee of the objectivity, and impartiality of the search procedure as a whole. Adding new procedural guarantees would, thus, become excessive, and, ultimately, moot.
b. The reasoning in extenso of a court decision issuing a search warrant.
It was reported by some of the participants (prosecutors) that most of the time, the courts take significant – and valuable - time in drafting and reasoning their decisions to issue a search warrant, thus delaying the moment when the search can, actually, be carried out. This is another impediment to maximizing the outcome of the invaluable, and sometimes unique, opportunity to search and, thus, gather critical incriminating evidence. This difficulty is a consequence of a very formalistic system of criminal justice, part of the continental family of systems of law
.
All participants agreed that (excessive) formalism and (sometimes) convoluted terminology or style run counter to the principle of efficiency, and may impede substantially the overall purpose of the criminal trial. They acknowledged the need to simplify such decision-making process, while making sure that thorough reasoning is always ensured: by simplifying content, and creating standard forms, the time usually allotted to draft and issue such a decision by a court of law would decrease, and would contribute to the prosecutor’s good use of the search opportunity.


Participants agreed in principle that creating such templates appears to be the best solution, but given the complexity of the Romanian law, they further debated over how comprehensive the content of such a template should be
.

c. The content of the prosecutor’s claim addressed before the court of law to issue a search warrant.
Currently, the prosecutor’s request to search a premise can only be submitted in a written form before the courts of law. No derogatory provisions exist for exceptional cases of “caught in the act” offences, or for complex organized crimes investigations, situations that require faster, and prompter responses from the judicial authorities. Some of the participants recognized here another negative consequence of (excessive) formalism of the criminal procedures, thus pointing to this rigid legal requirement as impairing the effectiveness and speedy nature of a search procedure.
Most of the magistrates praised the merit of possibly using currently atypical, but more desirable, more flexible, simpler, and faster means of communicating with the court, such as the telephone, the fax or the email. The Code should therefore regulate only minimal requirements for requesting that the courts of law issue a search authorization, allowing the prosecutor to choose the most suitable option to a particular situation. 
As a counter argument, one of the judges suggested that caution should be exercised if accepting such atypical requests: she reported a situation where an error was made by the prosecutor in his written claim, by wrongly identifying the residence needed to be searched. The mistake was corrected by the court in a timely fashion through identifying the correct residence, when it had the opportunity to review in Chambers the entire file of the case.
In response to these challenges, and until further legislative amendments are adopted, participants proposed a temporary and acceptable solution: the search claim can be drafted, and submitted to the court by another colleague prosecutor, who happens to be in the office at the time when the one who is investigating is on mission in the field.
The representative of the Commission made an overall commentary on the formality requirements in the investigative phase:  she agreed with the necessity of decreasing the level of details such procedurals acts should contain, giving the prosecutors an opportunity to perform their job faster. In addition, she anticipated what the legislative amendment could actually look like, suggesting the following formula: “all types of communications with the courts of law can be used when addressing a search claim . . . .” 
d. Defense counsel’s right to participate in the procedure before the court.

In a search procedure, the court examines the prosecutor’s request, reviews the investigation file, and deliberates – issues or denies a search warrant - in Chambers.
 This is a highly controversial requirement, and, incredibly, the sole one addressing how this procedure must be conducted in court.
This provision was sharply challenged by the defense attorney present at the discussions as impinging on the fundamental right of the defendant to benefit from legal representation/advice in a trial before a court of law. He reported a real situation where, in a search procedure, he was denied the right to be present and/or assist his client in Chambers when the court was analyzing the claim. He was only allowed to submit written documents in his client’s defense.

Colleague magistrates argued that this particular issue should be seen through a wider lens. The overall, bigger, and most problematic issue is the unspecified/ambiguous legal nature of such a proceeding of the court: in the absence of specific indications, it is unclear whether, by requiring that the procedure be in Chambers, the law meant this procedure to be regarded as “secretive”, and therefore not giving access to any party whatsoever; or that the law meant that the procedure be non-contentious/non-contradictory, meaning that no oral arguments are allowed before the court, and only written documents can be submitted by the parties.
Lacking express regulation on the “secrecy” of this procedure, most of the participants agreed that, under no circumstances, the law should be interpreted as introducing a secret procedure, but be interpreted as a non-contentious procedure
. In these circumstances, the court should, nevertheless, have the discretion to evaluate whether to allow, if needed/required, the presence of the defense counsel. This interpretation is in accordance with the overarching principle of the non-contradictory character of the investigation phase of the trial of which the search procedure is a part.
Only one participant expressed an opinion in favor of expressly amending the law to provide for this procedure to be conducted by the court “in secret”.
e. Other problematic issues:
Participants pointed out several other critical issues that would require immediate legislative amendments: i) “caught in the act” offences, and organized crimes activities, require a special, more flexible, and simpler search procedure altogether. Some of the participants expressed the idea of allowing the search to be authorized solely by the prosecutor in these special cases
; ii) the current Code of Criminal Procedures addresses/identifies only the authority of the courts of law. The entire Code of Criminal Procedures makes no references to individual judges and their responsibilities. As the individual judge’s legal competences and responsibilities are increasing, the need to regulate those appears to be imminent; iii) despite the fact that the search authorized and conducted during the trial phase appears to occur very rarely in practice, it should not lead the lawmakers to eliminate completely this legal opportunity in future legislative modifications; iv) an overall correlation and unity between the Penal Code and the Code of Criminal Procedures is strongly needed, especially in view of the recent substantial amendments of the Penal Code.
f. Vision of the proposed revised Code of Criminal Procedures.
In response to the questions and issues raised by the participants, the Commission’s representative presented the general leading directions the new Code of Criminal Procedures will be taking, in its ambitious initiative of reforming and making the criminal procedures more efficient. These can be summarized as follows:  i) an overall orientation towards an adversarial system of criminal law, based on the mutual respect and professional trust between the trial actors (defense attorneys, prosecutors, and judges); ii) the introduction of the underlying principle of wise management of the justice system resources, looking thus at identifying alternatives to indicting a defendant, and observing more attentively the costs of trying the defendant versus the amount of the damage he/she caused; iii) the possibility of introducing a plea bargaining type of procedure – although a thoughtful determination is required to identify what types of offences would be eligible for plea bargain; iv) the introduction of an intermediary phase between the investigation and the trial phases, giving the defendant the opportunity to acknowledge the charges; v) the possibility of using, within the restrictions/limits imposed by ECHR case law, some of the evidence, as presented by the prosecutors in the investigative phase
; vi) the introduction of a judge responsible for deciding on the rights and liberties of a defendant
, having, thus, responsibilities in the investigation phase of the trial, namely on whether to order pre-trial detention and address other related issues
, search, seizure of assets and wiretapping procedures. 
On this last issue, most of the participants were strongly opposed to such an initiative on the following grounds: a) due to the lack of human resources within the courts, serious questions will surface in the implementation of such provision for it would require the designation of a number of judges, within a court, to deal only with these types of cases. Even if they were assigned to handle this assignment on a rotation basis, this would hinder the normal composition of the panels in courts of law and would give rise to numerous incompatibilities; b) this initiative appears to be similar to what has been tried before
 when, in an attempt to deal with this issue, several situations of actual incompatibility were reported that blocked the normal daily operations of courts; c) the appearance of impartiality will be hindered, and therefore the court’s credibility decreased, when a defendant will be brought before the same judge who would first determine whether to detain/arrest the individual and, later on, decide whether to extend such a measure – in short, whether the reasons taken into account when issuing the initial arrest warrant still exist, and therefore the extension of his/her detention is recommended by the prosecutor.
2. The pre-trial detention  procedure:
a. A situation of mandatory pre-trial detention
Through the recent legislative amendments
, it is mandatory for the court to detain defendants who have not complied with legal obligations not to leave the town or the country. This is an unusual situation, the first one in the history of the Romanian criminal procedures when the court is actually constrained, by law, to take the measure of depriving somebody of his/her liberty.

b. Under what circumstances can the court extend the interdiction for a defendant to leave town?
During the investigation phase of the trial, the prosecutor has, by law, the competence to decide on the interdiction for a defendant to leave the town
. However, as written right now, the text is confusing as to under what circumstances the court can decide and extend this measure during the trial phase. The texts of the law
 are not correlated, making it very difficult for the courts to operate uniformly.
c. The procedure to follow when substituting pre-trial detention with the interdiction to leave the town.

One recurrent situation in practice is the following: during the investigation phase, the prosecutor asks the court to extend the measure of keeping a suspect in detention. Upon examination, the court decides that the extension is, in fact, no longer necessary, and decides that the pre-trial detention order be substituted with the interdiction to leave the town. There is a contradiction in the law with respect to the procedure to follow when taking this measure: if the court is ruling on an extension of the pre-trial detention order, then the court should hear the case in Chambers; if the court is ruling on a request to prohibit the suspect/defendant from leaving town, then it must hear the case in a public hearing. As easily noticed, when mixing these two procedures into one single event, the contradiction appears. The consequences are very serious, because if such a decision is challenged, and later on, overruled by a superior court, the suspect /defendant can be set free without restrictions.
Participants expressed various opinions, arguing on principles, and reaching various solutions depending on the principle applied. Some of them even argued that because the law is not expressly regulating a situation under these circumstances, the court should not take the interdiction measure, except for when the prosecutor is expressly asking for such
. The majority, however, agreed that, due to the nature of the investigation phase, where all the procedurals acts are non-public, it is acceptable for the court to decide such a measure in Chambers.
Immediate legislative correlation is, nevertheless required because, as mentioned above, there is an inconsistent court practice on this issue with a negative impact on the credibility of the courts.
d. The prosecutor’s right to appeal a court decision denying an arrest warrant

During the investigation phase, the prosecutor does not have the right to appeal a court decision denying the substitution of an arrest warrant with another measure. However, both the prosecutor and the suspect/defendant have the right to appeal a court decision when the court substitutes the pretrial detention with another one, or when it prolongs the pre-trial detention order. There is, thus, an inequity between the prosecutor and the defendant with respect to their legal rights to challenge a court decision. Most of the participants opined that this provision runs counter to the principle of “equality of chances”, as prominently stated by the ECHR jurisprudence. In addition, they stressed that this situation is a very problematic one, generating major inconsistencies of practice.
e. The revised Code of Criminal Procedures: proposed principles and provisions on pre-trial detention 
As briefly presented by the Commission’s representative, the general guidelines of restructuring and re-thinking the preventive measures are: i) re-consideration of the pre-trial detention order so it would become an exceptional measure (not the rule, as, unfortunately, it is still considered nowadays by some of the practitioners); ii) the introduction of the “home arrest” provision
; iii) the proper regulation and application of the bail provisions, and of methods through which the obligations imposed on a defendant who was released on bail, will be supervised and monitored; iv) the elimination of the legal obligation for a court of law to suspend the procedure when a challenge of constitutionality is raised by one of the parties
; v) clarification of all of the above and other unclear and problematic provisions of the current legislation, for example folding the notion of “danger for the public” into the notion of “social danger”
 etc.
3. The Bench Book 

Following a presentation by guest-speaker Virginia Covington, US District Judge, Middle District of Florida, participants were unanimous in welcoming the initiative of drafting a Bench Book type document to aid them in the complex process of dealing with both procedures.

The following suggestions were made with respect to its future content and use:

a. This project could be a pilot for the two procedures and could be later on replicated for other parts of the criminal procedures;

b. Such an instrument existed before 1989, and was appreciated by young professionals who needed guidance and support at the beginning of their career as magistrates;

c. The bench book should summarize and detail logically and chronologically all the necessary steps when a magistrate is confronted with a search or arrest/detention claim.

d. The Bench Book could contain templates for different types of procedural acts. Such templates already exist, mainly in the prosecutor’s offices, and could be, thus, made more broadly available to ensure consistency and uniformity in the application of these procedures;

e. The instrument can be seen as setting a standard of how certain procedural acts should be drafted;

f. The document could serve as a synopsis of how complex the two procedures are and could aid the Commission in its endeavor to simplify and make the two procedures more efficient.

g. The same methodology should be used when drafting such document as was used when issuing the ABA/CEELI report: the document must be drafted by practitioners for practitioners.  *
___________________________________________________________________________

* Subsequent to the Colloquium, a member of the Commission sent us the following clarifications:

Concerning the Vision of the proposed revised Code of Criminal Procedures -paragraph f), pt. iv)-, the intention is to introduce an intermediary phase between the investigation and the trial, has the purpose to verify the legality and strength of the prosecution’s case. This institution is present in several European systems (Italy, Serbia, Kosovo, France) and in the Statute of the International Criminal Court, and is designated to verify that sufficient evidence exists to justify a trial.

Concerning the function of a judge responsible for deciding on the rights and liberties of a defendant, this already exists de facto in the current legislation, but without stipulating that this is a distinct judicial function. According to the vision of the new Code of Criminal Procedures, this institution should be distinct. The competence of such a judge would cover all rights-depriving measures throughout the course of the criminal investigation, such as: pre-trial detention, domicile search, interceptions and wiretapping. This new judiciary regime does not necessitate great organizational efforts, as the judge deciding on rights and liberties will be designated periodically, in the same manner as the judge delegated for the execution of liberty-depriving penalties and as the judge delegated to the criminal enforcement division. On this aspect, one should note that under the current legislation, the judge who ruled on the proposal for pre-trial detention or on the proposal to prolong pre-trial detention cannot rule on further similar requests, which has generated disruptions to the courts’ activity. In order to avoid such disruptions it is necessary to create a distinct judicial function, holding the prerogative to rule on all rights-depriving measures in a specific case, so as to avoid situations of incompatibilities.

Finally, on the topic of pre-trial detention, the Commission’s project proposes to re-define the situations when a person’s pre-trial arrest may be ordered, consistent with the European Court of Human Rights jurisprudence, as well as Codes of Criminal Procedures in other EU member states. Therefore, the deprivation of liberty should be ordered when there is danger of flight, of tampering with the criminal investigation, or of commission of another offense. In the case of serious offenses (such as murder or offenses punished by incarceration for a period of more than 10 years), the project defines a special category of pre-trial detention, when there is a concrete danger for the public order. Contrary to the current legislation, the project proposes to set legal criteria to define this type of danger; it also introduces a legal requirement that, similar to the German model, a new determination of danger to public order be made every time a request for the deprivation of a defendant’s liberty is submitted to the court.

� This report was compiled by Ana Maria Andronic, former staff attorney, currently CEELI Fellow of the CEELI office in Romania.


� The two working groups were set up by ABA/CEELI, in order to elaborate a comprehensive Report on the problematic issues raised by the application of the Code’s provisions on the two subject matter procedures.


� The Report on the Romanian Arrest and Search Warrant procedures was issued by ABA/CEELI in collaboration with the OPDAT team of the US Embassy, on May 9th, 2007. The report can also be found on the ABA-ROLI, Superior Council of Magistracy (SCM) and National Institute for Magistrates (NIM) websites:


� HYPERLINK "http://www.abanet.org/rol/publications/romania-issues-practice-search-arrest-warrants-rom.pdf" ��http://www.abanet.org/rol/publications/romania-issues-practice-search-arrest-warrants-rom.pdf�


� HYPERLINK "http://www.csm1909.ro/csm/linkuri/11_07_2007__10834_ro.rar" ��http://www.csm1909.ro/csm/linkuri/11_07_2007__10834_ro.rar�


� HYPERLINK "http://www.inm-lex.ro/file.php?FileID=2589" ��http://www.inm-lex.ro/file.php?FileID=2589� 


� Hereinafter referred to as “the Commission”.


� Idem 2.


� In Romania, according to the Constitution, both judges and prosecutors are considered magistrates.


� The one who is being searched, hereinafter referred to as “the said party”.


� Art. 275 of the Criminal Code of Procedures.


� See ECHR jurisprudence.


� Art. 2781 of the Code of Criminal Procedures. 


� Idem at 13.


� Art. 201 of the Criminal Code of Procedures; the court has no legal oversight on the initiation of the investigative phase, nor it has any control over the way the investigation is carried out.


� In Romania, the overarching purpose of the investigative phase and of the “search” in particular, is to gather as much incriminating evidence as possible.


� Romania is a civil law jurisdiction: one of the core principles of the Code of Criminal Procedures is “formality”.


� Satisfying even the most demanding of the judges.


� Art. 100 para. (4) of the Code of Criminal Procedures.


� In view of the numerous “lack of transparency” challenges, it is to be noted that participants proved to be generally reluctant to use the term and discuss “secret” procedures.


� It is to be noted that such regulation would contradict the constitutional provision stating that any residence can only be searched upon a search warrant issued by a court of law.


� Based on ECHR jurisprudence, and on a core principle of the continental law systems, the evidence must be directly administered by a court of law. This means that the testimonies and expert depositions, given in the investigative phase, must be, under the nullity sanction, re-examined directly before a court of law. Most of the time, this is entirely duplicative of the investigative phase, costing uselessly significant time, money and intellectual resources. The proposed amendments would allow thus for using a report from an expert or a report of a forensic doctor to be used just as presented to the prosecutor.


� In France, the  « juge des  libertés et de la détention».


� Posting bail, the interdiction to leave the town/country, etc.


� Between 1998-2000.


� Government Emergency Ordinance no. 60/2006.


� This is a recent legislative amendment (GEO no. 60/2006), transferring the decision making process from the courts to the prosecutor - art. 145 (3) of the Code of Criminal Procedures.


� Art. 148 (a)1 with art. 145 (3) and art. 1402 of the Code of Criminal Procedures.


� Art. 155 of the Code of Criminal Procedures.


� This includes the possibility of keeping the suspect in “detention” in his domicile and/or on a restricted area around his residence.


� Due to the suspension of the proceedings when a challenge of constitutionality is filed with the Constitutional Court, many suspects/defendants have been using this provision in bad faith, in order to get their trial suspended; this practice has been costly for both the courts of law and the Constitutional Court.


� The notion of "social danger" represents the generic danger that any criminal offense implies: this is one of the fundamental elements of an offense and the reason for which the act is incriminated. The "danger for the public" represents a concrete type of danger that a particular offense under investigation is causing to the environment/community/society. This is done generally by the aggravating circumstances and is a criterion for individualizing the sentence. For example: a traffic accident where the victim dies is an offense, by default, meaning that it is sufficiently dangerous to become an offense under the Criminal Code.  For this offense, the defendant is not necessarily detained. But if the accident is committed by an intoxicated person, without a driver’s license, who has a criminal record, then in addition to the social danger, the concrete danger of the act is taken into consideration and the person might be detained, in order to protect the community from an immediate danger.
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