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Uganda has fought arduously against defilement, and with some success.  For example, in 1996, Uganda made defilement a capital crime.  There also are ongoing efforts to sensitize the police to victims of defilement and to improve the way in which they handle such cases.  As a result, there is increased reporting of defilement cases and police officers appear more willing to pursue investigations of such cases.  Still, despite these best efforts, many cases of defilement are never prosecuted and investigations of such instances frustrated despite sincere efforts on the part of the police to pursue and investigate defilement.

A chief cause of such system failures in regard to defilement are financial settlements of defilement cases between the parents of the victim, the defiler, and his family, if he is young.  Where the parties reach a financial settlement of defilement, the defilement typically does not get reported to the police.  Where the defilement is reported, it is reported late after negotiations for a financial resolution have failed and then with serious and negative ramifications for the prosecution of such cases.  Even where a timely report is made, it is often withdraw or not pursued because of such financial settlements.

These financial settlements prevent criminal prosecution of the crimes, and thereby, deny Uganda society the ability to protect themselves against the defiler and the public condemnation of the defilement that is necessary to discourage other would-be defilers.  At least partly because of this, private settlement of defilement cases are often viewed with great derision by those involved with investigating and prosecuting defilement cases.  Police and prosecutors view these arrangements as mostly illegitimate, even criminal.

These persons maintain that criminal prosecution of defilers is the obviously best resolution for the girl child and, ultimately, the family of the child.  They believe that ignorance, therefore, explains in some cases why defilement is settlement by a financial arrangement.  In other cases, they accuse that corrupt financial motives of the victim and her family explain these arrangements.  They insist that these financial settlements represent successful attempts to extort money from the accused defiler or his family.  They believe that the willingness of either the victim or her family or both to accept such an arrangement in exchange for pursuing a criminal case against the accused defiler is definitive evidence of a corrupt motive.

I do not know if I agree with these claims by police, prosecutors, and some researchers who have examined these matters.  I do not believe these financial arrangements necessarily reflect ignorance of the victim or her family.  Rather, I contend that it reflects more signs of an astute and rational financial calculation at least in some instances.  Especially where the victim is from a poor family and where the presentation of dowry is an entrenched practice, a financial settlement reflects not just a sophisticated financial consideration but also, perhaps, a necessary one.  

Moreover, financial settlement is suggested, if not required, by the criminal justice system itself.  To pursue a defilement claim, victims, especially poor victims, will incur perhaps prohibitively high costs.  The system makes the provision for the poor victim, and fails to enable the poor victim to pursue the prosecution of a defilement claim.  In absence of such financial ability, the criminal case cannot be pursed anyway, thus, encouraging, if not, requiring the victim to seek an alternative process for resolving the defilement case.   The victim, thereby, seeks a financial solution to what was reduced by the state to a financial problem.  By allowing the victim's poverty to come between her and justice, the state in effect leads victims of defilement and her families to a financial settlement of defilement claims.  

In traditional cultures especially, defilement reduces the value of dowry a family can demand from would-be suitor of their daughter.  In some cultures, a bride is expected to be a virgin when she marries.  Where a female is not, the family cannot demand the same amount of dowry. Also, a female's marriage prospects also may be substantially reduced because of defilement.  

The financial settlements sought for defilement are, I believe, in many cases, therefore,  merely attempts to recover the equivalent of the reduction in the dowry that can be demanded by a family for a girl that has been defiled.  In some instances, the family in effect negotiates for the amount of dowry that they would have otherwise been able to receive by negotiating for their daughter to marry the defiler, and then requiring the defiler to pay the amount of dowry that he would have been required to pay in absence of the defilement.   This option would be a preferred option because it avoids for the victim's family the effort of finding another interested suitor to pay the now reduced dowry.

There are critics of dowry.  They maintain that dowry is archaic, undervalues women, and derisively refer to it as a "bride price."   They insist that dowry at minimum should be discouraged.

I do not intend here to enter this debate.  Rather, I write to observe that currently in many cultures within Uganda dowry plays an important and central role in the life cycle of its members and their culture.  I also observe in this regard that ignoring or dismissing the fundamental importance of dowry in regard to defilement and specifically the role it plays in encouraging financial settlements is frustrate the full enforcement potential of the laws against defilement.  Finally, here, I just observe that law of defilement must accommodate the need in some instances of the families of victims to recoup the loss in the amount of dowry a family can claim as a result of a defilement.

Love it or hate it, dowry insures the cycle of life for poor families within some cultures.  It permits male children to marry and, thereby, in the eyes of not just the most traditional cultures even, provides for the continuation of the family line.  It also may be relied on for economic survival or sustenance of the family.  Continuation of the family line, economic survival and sustenance are not just consideration of the poor or the traditional, but are interests and values that are nearly universal.  Thus, financial settlements of defilement cases while maybe still not preferred are not merely ignorant reactions by backward people as some would like to view them as.

Moreover, private financial settlements of defilement claims are encouraged, if not required, by the financial costs to victims to pursue defilement claims.  For poor family, the total costs of pursuing such claims can make it impossible for them to pursue these claims.  

A victim of defilement and her family must pay the costs of transporting the victim, the parent, and all witnesses to the police station for the initial report and for any follow-up visits which may be required.  In addition, the victim also must pay these costs to participate in court proceedings.  Also, the victim is required to pay for a medical examination.

These costs, perhaps, insignificant to some, again can be prohibitive to poorer families and prevent them from pursuing a criminal case.  In such instances,  a private financial resolution with the defiler or his family may, therefore, be the only resolution that is effectively made available to the victim and her family.  Also, a financial settlement may be necessary to offset the costs that have already been incurred if the victim or her family has begun to pursue the matter criminally.  Finally, a financial settlement is strongly suggested to the victim and her family by the transformed nature of her problem.   The state, by not providing the victim with the resources to pursue defilement criminally, has transformed the victims’ problem into a financial problem.  It makes sense for the victim to, therefore, seek a financial resolution to what has now been transformed into a financial problem by the state.  The state's failure encourages this.   

I believe the state, police and prosecutors, ignore the rationality of these private financial settlements to their detriment.  The law is frustrated where it does not recognize basic human needs and does not allow for rational reactions.  Uganda's current scheme may suffer in this way.  It must be enhanced if full enforcement against defilement is going to be achieved.  

The police and prosecution must have the cooperation and participation of the victim and, perhaps, her family if they are to succeed.  Towards this, the state must insure that the victim and her family can avoid the costs currently imposed on them to prosecute a defilement case.  The budgets of and resources provided to police departments must be increased.  For example, in Lira, the child and family protection unit, which is centrally responsible for pursuing defilement cases, has a budget of just Ushs 10,000 for a year.  A single vehicle is assigned to the district, and the fuel allowance to the district does not allow it to either collect victims of defilement and transport them to the station nor travel to all areas in which defilement occurs and take statements or to pay for medical examinations.  Indeed, in many instances, the police must tap into their own personal resources to pursue investigations.

Also, efforts should be undertaken to either require those convicted of defilement to pay restitution to the victims of defilement in addition to serving their sentence of incarceration, or perhaps develop a basis for a civil claim which can be brought by either the victim or her family to recoup the "dowry losses."  In developing the same, the victim and her family will feel less compelled to seek a private financial arrangements, which circumvents criminal prosecution all together--and, perhaps, leaves the defiler free to defile again.

