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ABA TAX SECTION TASK FORCE TO EXAMINE 

PATENTING TAX STRATEGIES


WASHINGTON, D.C., October 5, 2006 – Should tax lawyers be patenting their advice to clients?  Should they be checking to see if their advice violates an existing patent?  What should taxpayers do in a world where their tax planning strategies may be patented? 

These questions and others have led the American Bar Association Section of Taxation to form a task force to explore the patenting of tax-related advice.  “It is an area that is just now emerging,” says Tax Section chair Susan P. Serota.  “We want to examine all of the issues that this raises, including what patenting means for tax lawyers and for individual taxpayers and businesses.  Consumers may not be aware that patents have been granted on certain tax strategy methods.”  Serota added that the Section will convene a plenary panel discussion on patenting issues when it meets in Denver in two weeks.
Tax strategy patents are a part of business method patents, which have been growing in number since 1998, when the concept was approved by a federal circuit court.  Since that time, more than 40 patents have been issued for tax-related advice, and over 60 applications are pending.  Most of those patents deal with ways to reduce taxes for taxpayers.  The granting of a patent by the government does not guarantee its legality – a distinction that may be confusing to consumers.
 “The Task Force will look closely at these issues,” said Dennis Drapkin, chair of the Tax Section’s Tax Strategy Patenting Task Force and former chair of the Tax Section.  “We want to stimulate discussion and debate, and make policy makers aware of the issues involved.  These developments could have tremendous implications for the tax system and for the practice of law in general.”  Vice-chair of the Task Force is Loyola Law School Professor Ellen Aprill.  
The task force will assist in training examiners at the Patent and Trademark Office (PTO) who review patent applications in the tax field, to help them identify relevant information on tax strategies.  To be granted a patent, tax strategies must be considered novel, nonobvious and useful.  

“By training the PTO examiners in tax law,” says Serota, “we hope to help ensure that valid patents are granted.  It is difficult for those who haven’t practiced in this area to determine whether some of these strategies are new or not,” she said.  Serota noted that the PTO welcomes guidance on tax law from the section, with the common goal of improving the process.

The American Bar Association Section of Taxation is the national voice of tax lawyers with approximately 19,000 lawyers nationwide. Its goals include helping taxpayers better understand their rights and obligations under the tax laws and working to make the tax system fairer, simpler and easier to administer.  


With more than 400,000 members, the American Bar Association is the largest voluntary professional membership organization in the world.  As the national voice of the legal profession, the ABA works to improve the administration of justice, promotes programs that assist lawyers and judges in their work, accredits law schools, provides continuing legal education, and works to build public understanding around the world of the importance of the rule of law in a democratic society.
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